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Calif. Aims To Raise Bar On Overtime Salary Test 

By Gina Roccanova 

Law360, New York (July 17, 2017, 11:11 AM EDT) --  
The California Senate is poised to act on a bill that would require employers to 
meet a higher salary threshold for employees it seeks to categorize as exempt from 
overtime requirements. In so doing, the state is once again consciously moving to 
counteract what legislators see as the erosion of workers’ rights at the federal 
level. 
 
Current law requires employers to pay employees overtime for all hours worked 
beyond eight in a day or 40 in a workweek, and to provide those employees with 
meal and rest breaks, unless they qualify for one of the narrow exemptions set 
forth in the wage orders adopted by the state’s Industrial Welfare Commission. 
Under the wage orders, employees are exempt only if they meet both a salary test 
and a duties test. The duties test, broadly speaking, requires that exempt employees spend the majority 
of their time engaged in exempt administrative, executive or professional tasks requiring the exercise of 
independent judgment over matters of importance to the employer. The salary test consists of two 
requirements: (1) that employees be paid a set amount each pay period, without variations based on 
the number of hours worked; and (2) that the amount paid monthly must be at least twice the state 
minimum wage for full-time employees. At the current hourly minimum wage of $10 per hour for 
entities with 25 or fewer employees and $10.50 for those with more than 25 employees, that equals a 
monthly salary of $3,466.67 for smaller employers and $3,640.00 for larger employers. 
 
The federal Fair Labor Standards Act, which is less stringent in defining exemptions than California law, 
nonetheless has the same basic structure — a duties test based on the exercise of independent 
judgment, and a salary test set at $455 per week, or $23,660 per year. During the final days of the 
Obama administration, the U.S. Department of Labor adopted a regulation that would have more than 
doubled the salary test requirement — from an annual salary of $23,660 ($1,971.67 per month) to 
$47,476 ($3,956.33 per month). The department had originally proposed an annual salary minimum of 
$50,440, which was equal to 40 percent of the average salary for full-time salaried workers nationwide. 
As a compromise with industry groups, the department lowered the threshold to 40 percent of the 
average salary in the lowest-paid region of the country — the South. 
 
Even after the compromise, the new federal salary test minimum would have been higher than 
California’s existing salary test rate, and would have remained so until 2020, when the state minimum 
wage rises to $13 per hour. At that point, two times the state minimum wage will be $54,080 for 
employers of more than 25 people, and $49,920 for smaller employees. 
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In late November 2016, a federal district court judge in Texas enjoined implementation of the new 
federal rule. The case remained in limbo for several months amid speculation that the Trump 
administration might drop the appeal altogether. On June 30, the Department of Labor filed a reply brief 
defending the principle of the salary test but indicating the department’s intention to “revisit” the 
specific salary level required for exemption “through new rulemaking.” 
 
As the federal rule languished in the courts, 15th District Assembly Member Tony Thurmond stepped 
into the breach and introduced AB 1565. That bill, which the Assembly approved on May 30 by a vote of 
43-27, would incorporate the now-defunct federal standard into state law. Under its terms, employees 
may meet the salary test only if they earn at least $3,956 per month ($47,472 per year) or twice the 
state minimum wage, whichever is greater. 
 
Opponents of the bill — predominantly chambers of commerce and employer associations in the retail, 
hospitality, manufacturing, agricultural, and food and beverage industries — argue that it would 
abruptly increase by $3,600 per year the minimum amount that employers would have to pay to 
maintain the exemption. They point out that unlike the minimum wage, which sets a lower rate for 
employers of 25 or fewer employees, AB 1565 would apply immediately to all employers. The labor 
groups supporting the bill counter that it would simply implement what would have been applicable 
federal law absent the district court’s injunction and likely subsequent revisions by the Department of 
Labor. In addition, using the Department of Labor’s 40 percent figure, the amount proposed is 
significantly less than 40 percent of the average salary for full-time employees in the Western region, or 
$59,000. 
 
Many employers — especially those in the hypercompetitive Bay Area/Silicon Valley market — pay their 
exempt employees, and many of their nonexempt employees, significantly more than the proposed 
$47,472 minimum. This legislation, however, will have a greater impact on certain categories of 
businesses: 

 Business located outside of the higher-paying metropolitan areas, which are more likely to have 
employees close to or under the proposed threshold; 
  

 Smaller businesses, which often have fewer resources to understand and adjust to changes in 
the already complex area of wage-and-hour law; 
  

 Employers in industries that operate on narrower margins, which may have to choose between 
increasing compensation for exempt employees and reclassifying them as exempt — either of 
which will likely erode those margins further. Those industries include continuing care and 
assisted living facilities and various categories of retail, including grocers, auto dealers, and 
home furnishing stores, all of which tend to operate at profit margins lower than 5 percent. 
  

 Companies with a high proportion of part-time employees. These employers may struggle with 
the new requirements because the minimum salary is not pro-rated for part-time employees. 

 
In addition, while the salary test minimum will be higher if this bill passes, at least it is straightforward. 
However, employers will still have to struggle with the far more complex and often vexing analysis of 
whether the employees they wish to categorize as exempt meet the duties test as well. And the stakes, 
as employers well know, are high: Wage-and-hour suits, including those claiming misclassification of 



 

 

employees as exempt are extremely expensive and are not covered by most directors and officers 
insurance policies. 
 
AB 1565 is currently before the Senate Appropriations Committee. 

 
 
Gina M. Roccanova is a principal at Meyers Nave Riback Silver & Wilson PLC in Oakland, California. She is 
chairwoman of the firm's labor and employment practice group. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
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information purposes and is not intended to be and should not be taken as legal advice. 
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