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In Department of Finance v. Commission of State Mandates (Department of Finance II), the Second  
Appellate District of the California Court of Appeal held that (1) local governments are entitled to subvention 
(i.e., reimbursement of costs) for certain stormwater permit trash receptacle requirements under article XIII 
B, section 6 of the California Constitution (“section 6”) which provides for the reimbursement of costs of any 
state-mandated “new program or higher level of service;” and (2) these agencies are not entitled to subvention 
for stormwater permit inspection requirements because the local agencies have the authority to levy fees  
sufficient to pay for those permit conditions.  Department of Finance II is this latest judicial ruling in the 
underlying action which was initially brought in 2009 and is based on permit conditions that were initially 
imposed in 2001.  The California Supreme Court previously found in Department of Finance v. Commission 
on State Mandates (2016) 1 Cal.5th 749 (“Department of Finance I”), that the permit conditions at issue here 
were not federal mandates and therefore potentially subject to subvention by the state.  The analysis in  
Department of Finance II is particularly important because it makes it much more likely that the Commission 
on State Mandates (“Commission”) will grant the numerous storm water test claims currently pending on its 
docket.  
 
This appeal was brought by the County of Los Angeles and the Cities of Bellflower, Carson, Commerce, Covina, 
Downey, Signal Hill (“local agencies”) which sought subvention for costs related to the trash receptacle and  
inspection requirements mandated by the Los Angeles Regional Water Quality Control Board (“Regional 
Board”).  Specifically, the Regional Board issued a National Pollutant Discharge Elimination System  
(“NPDES”) stormwater permit that required the local agencies (1) to install and maintain trash receptacles at 
transit stops and (2) periodically inspect commercial facilities, industrial facilities and construction sites to 
ensure compliance with various environmental regulatory requirements.  The local agencies filed “test claims” 
with the Commission seeking subvention of costs under section 6.  The Commission ultimately found that the 
trash receptacle requirement is a reimbursable state mandate and that the inspection requirements are not.  
Following that decision, the California Department of Finance, the State Water Resources Control Board and 
the Regional Board (collectively, the “state agencies”) filed a petition for writ of administrative mandamus in 
the Los Angeles County Superior Court, which reversed the Commission.  The subsequent appeal resulted in 
the Supreme Court’s aforementioned Department of Finance I decision, where the Supreme Court directed the 
trial court to address the remaining issues in the state agencies’ petition.  In February 2018, the trial court once 
again found for the state agencies, resulting in the instant appeal.    

New Program or Higher Level of Service 
In 1979, the California voters approved Proposition 4, which added article XIII B to the state constitution to 
restrict the amounts state and local governments may appropriate and spend each year from the proceeds of 
taxes.  Concerned that that the restriction on state government spending could result in attempts by the state 
legislature to shift the costs of new programs to local governments, the drafters of article XIII B included  
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section 6, which provides that “[w]henever the Legislature or any state agency mandates a new program or 
higher level of service on any local government, the State shall provide a subvention of funds to reimburse that 
local government for the costs of the program or increased level of service.”  California courts have previously 
established two alternative tests to determine if a mandate was a “program” under section 6: “programs that 
carry out the governmental function of providing services to the public, or laws which, to implement a state 
policy, impose unique requirements on local governments and do not apply generally to all residents and  
entities in the state.”  (County of Los Angeles v. State of California (1997) 43 Cal.3d 46, 56.) 

Rejecting the analysis of the superior court, the Court of Appeal found that both the inspection and trash 
receptacle permit requirements at issue here are new programs or higher levels of service under both of the 
alternative tests.  First, the Court found that there were three pertinent government functions implicated by 
the challenged permit requirements for purposes of section 6: the operation of stormwater drainage and flood 
control systems; the installation and maintenance of trash receptacles at transit stops; and the inspection of 
commercial, industrial and construction facilities and sites to ensure compliance with environmental laws 
and regulations.  The first existed prior to the Regional Board’s permit, the other two are new.  The Court held 
that both the inspection and trash receptacle requirements were higher levels of service to existing stormwater 
programs because they will help reduce pollution entering stormwater drainage systems and receiving waters.  
Alternatively, the Court held that both the inspection and trash receptacle requirements are new programs that 
provide services to the public.   

With regard to the second test, the Court of Appeal held that both the inspection and trash receptacle permit 
conditions impose unique requirements on local governments to implement a state policy.  The pertinent state 
policy at issue, according to the Court, is the protection of the “beneficial uses of receiving waters in Los  
Angeles County” and to “reduce the discharge of pollutants in storm water to the maximum extent practicable.”  
The Court then found the challenged requirements are unique to local governments in two ways: (1) the permit  
applies by its terms only to the local governmental entities identified and no one else; and (2) the activities 
compelled by the conditions are typically within the purview of government agencies.  According to the Court, 
“[b]y requiring the local governments to comply with the trash receptacle and inspection requirements, the 
state agencies have effectively shifted the financial responsibility for such programs to the local governments.”  
This finding is critical to local governments because state agencies were routinely arguing as a complete  
defense to stormwater-related test claims that stormwater programs mandated in permits were not new  
programs or higher levels of service under section 6.    

The Ability of Local Governments to Levy Fees to Pay for the Programs
The Court of Appeal then looked at whether any exception to subvention applies, such as when the requirement 
is mandated by federal law or the local agency has the authority to levy fees sufficient to pay for the program or 
increased level of service.  As noted above, the California Supreme Court previously had found in Department 
of Finance I that the permit conditions at issue were not federal mandates.  The Court of Appeal in Department 
of Finance II, therefore, addressed the issue of whether the local agencies have the authority to levy fees to fund 
the state-mandated programs under Government Code section 17556(d).  Under that provision, when the state 
imposes on local governments a new program or higher level of service, the state is not required to provide 
subvention to the local government if the local government “has the authority to levy service charges, fees, or 
assessments sufficient to pay for the mandated program or increased level of service.”  The Court found that the 
local agencies here have the authority to impose a regulatory fee if (1) the amount of the fee does not exceed the 
reasonable costs of providing the services for which it is charged; (2) the fee is not levied for unrelated revenue 
purposes; and (3) the amount of the fee bears a reasonable relationship to the burdens created by the fee  
payers’ activities or operations or the benefits the fee payers receive from the regulatory activity.   

Inspection Requirements.  With regard to the inspection requirements, the Court found that the inspections do 
not duplicate or supplant inspections the Regional Board is required to undertake under the Water Code and 
the local agencies here “can impose and collect a fee to cover the reasonable costs of the particular inspections 
they are required to undertake and the Regional Board can fulfill its expenditure requirements by addressing 
‘stormwater inspection and regulatory compliance issues’ [see Water Code section 13260] in other ways.”   
Further, the Court found that such local fees would not be preempted by section 13260’s requirement that 

page 2



some business waste discharges pay annual fees: “the local government fee would pay for the costs of the local 
government’s inspection and the fees paid to the state could be used for the activities required or permitted 
under state law other than the local government’s inspection.”   

The Court rejected the local agencies’ argument that a fee that must be no more than necessary to cover the 
reasonable costs of the inspections “would be difficult to accomplish.” The local agencies specifically noted 
“problems that would arise from a general business license fee on all businesses, including those not subject to 
inspection, and to charging fees for inspections in years in which no inspection would take place.”  The Court 
was unmoved: “Even if we assume that drafting or enforcing a law that imposes fees to pay for inspections 
would be difficult, the issue is whether the local governments have the authority to impose such a fee, not how 
easy it would be to do so.” 

Trash Receptacle Requirements.  With regard to the trash receptacle requirements, the Court of Appeal first 
noted the Commission’s finding that “[b]ecause the trash receptacles are required to be placed at transit stops 
that would typically be on city property (sidewalks) or transit district property (for bus, metro, or subway  
stations), there are no entities on which the [local governments] would have authority to impose the fees.”  In 
response, the state agencies argued that transit agencies or transit riders could be charged under Government 
Code section 54999.7(a), which states that public agencies providing public utility service may impose a fee for 
their service “provided to [another] public agency.”  The Court disagreed, finding the local governments’  
“installation and maintenance of trash receptacles at transit stops pursuant to the permit is not a service 
‘provided to a public agency’ within the meaning of the statute” because the receiving public agency “is [not] a 
public utility customer that solicited and uses the services for which it is charged.”   

The state agencies next argued that the local governments could levy a fee on the property owners “in the 
vicinity of the trash receptacles” “in accordance with the burdens created and benefits enjoyed by each parcel.”  
In rejecting this argument, the Court of Appeal first notes that Article XIII D of the California Constitution 
provides both procedural and substantive hurdles to such fees.  Procedurally, Article XIII D sets forth protest 
procedures and voter approval for fees and charges.  Substantively, under Article XIII D, a fee or charge may 
not be imposed on a parcel or upon a person as an incident of property ownership unless, among other  
requirements, the fee or charge “[does] not exceed the proportional cost of the service attributable to the 
parcel,” the fee or charge is for a service that “is actually used by, or immediately available to, the owner of the 
property in question,” and it is not “imposed for general governmental services.”  The Court found that “[e]ven 
if we assume that a fee imposed on adjacent property owners for trash collection at transit stops could  
overcome the procedural hurdles,” the state agencies have failed to meet their burden to show the local  
agencies have the substantive authority to impose a fee on property owners: “Not only have the state agencies 
failed to cite to the record or authority to support the point that a fee imposed on property owners adjacent to 
transit stops could satisfy the substantive constitutional requirements, but common sense dictates that the vast 
majority of persons who would use and benefit from trash receptacles at transit stops are not the owners of 
adjacent properties but rather pedestrians, transit riders, and other members of the general public; any benefit 
to property owners in the vicinity of bus stops would be incidental.”   

Third, the Court of Appeal addressed whether Health and Safety Code section 5471(a) provides the necessary 
authority.  That section provides that “any entity shall have power, by an ordinance or resolution approved by a 
two-thirds vote of the members of the legislative body thereof, to prescribe, revise and collect, fees, tolls, rates, 
rentals, or other charges for services and facilities furnished by it, either within or without its territorial limits, 
in connection with its water, sanitation, storm drainage, or sewerage system.”  The Court rejected that this  
provision provides the necessary authority: “To the extent a fee enacted under [section 5471] is imposed on 
transit agencies or property owners, it cannot survive scrutiny for the reasons explained above [with respect  
to section 54999.7(a) and Article XIII D]; and no cogent argument has been made as to how a fee could be  
imposed on pedestrians or transit riders who would be the primary users and beneficiaries of the trash  
receptacles.”  Because the state agencies could point to no authority that permits the local agencies to levy fees 
to pay for the trash receptacle requirements, the Court held the costs of this requirement is subject to  
subvention under section 6 and must be reimbursed.   
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Department of Finance II potentially has far-reaching implications as it suggests that many state-mandated 
permit requirements that cannot be charged to business dischargers may be subject to subvention.  In  
addition to the trash receptacle requirements at issue here, these requirements might include trash capture  
systems and other trash removal programs, green infrastructure requirements designed to reduce pollutant 
loads into stormwater, public education programs, etc. 
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