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CALIFORNIA SUPREME COURT 

TAKES UP MEDICAL MARIJUANA 

CEQA CASE
By Ed Grutzmacher, Of Counsel, Meyers 
Nave in Oakland, Calif.

regulate marijuana establishments af-
ter the passage of Proposition 64. 

Under CEQA, local agencies must 
conduct some level of environmen-
tal review of any decision that would 
constitute a “project.” “Project” is de-
fined under CEQA as an action that 
has the potential to result in either a 
direct physical change, or a reason-
ably foreseeable indirect physical 
change to the environment. In this 
case, the City of San Diego adopted 
a zoning ordinance to allow up to 36 
medical marijuana facilities to oper-
ate throughout the city, with the uses 
spread out evenly through each of the 
city’s nine City Council districts. The 
City conducted no CEQA review of 
the zoning ordinance, claiming that 
the ordinance was not a “project” un-
der CEQA and, therefore, no CEQA 
review was required.

The Union of Medical Marijuana 
Patients, Inc. (“UMMP”), a corpora-
tion of medical cannabis associations 
and patients, objected, arguing that 
the ordinance would cause medical 
marijuana facilities to be established 
in new locations and cause patients to 
drive to these new locations, thereby 
causing at least some level of environ-
mental impacts to traffic and air pol-
lution. Therefore, UMMP concluded, 
San Diego should have conducted 
CEQA review.

The California 
Supreme Court has 
granted review in 
Union of Medical 
Marijuana Patients, 
Inc. v. City of San Di-
ego, a case that will 
impact how devel-
opers and owners 

Grutzmacher should approach 

projects that involve 
new or changed zoning ordinances, 
particularly those that concentrate or 
shift property uses within a jurisdic-
tion. The much-anticipated decision 
is expected to provide guidance on 
whether proposed new or changed 
zoning ordinances must first undergo 
California Environmental Quality Act 
(CEQA) review. The case also address-
es a more narrow question specifically 
regarding the CEQA review of zoning 
activities that California municipali-
ties are increasingly undertaking to 

In their arguments before the lower 
courts, UMMP claimed that CEQA’s 
definition of a “project” mandates that 
all zoning ordinances are categorical-
ly projects and, therefore, all zoning 
ordinances must be reviewed under 
CEQA regardless of whether there 
is evidence that the particular zon-
ing ordinance would actually have 
any physical impacts on the environ-
ment. (citing Pub. Res. Code, § 21080.) 
UMMP further argued that its position 
is supported by several cases includ-
ing Muzzy Ranch Co. v. Solano County 
Airport Land Us Commission and sever-
al decisions from other Appellate Dis-
tricts. The Fourth Appellate District 
of the Court of Appeal, however, dis-
agreed, holding that CEQA does not 
require review of zoning ordinances 
where there is no evidence that a par-
ticular zoning ordinance would actu-
ally have a physical impact. 

Despite this apparent split in author-
ity, it is not uncommon for local agen-
cies to examine each zoning ordinance 
on its own merits before determining 
whether that ordinance requires some 
level of CEQA review. Indeed, many 
“paper” zoning ordinances are even 
less likely than the San Diego ordi-
nance to have any kind of impact on 
the environment. Thus, the California 
Supreme Court’s decision in this case 

A ruling in UMMP’s favor could 
cause local agencies to take a harder 
look under CEQA at activities that 
merely shift existing uses to different 
areas rather than those activities that 
create new uses. 

Prospective developers should be 
aware of both issues when analyzing 
the zoning for future projects. Should 
the Court side with UMMP, any 
project that would involve a zoning 
change, whether or not that project 
would otherwise have any environ-
mental impacts, would require at least 
some level of CEQA review, poten-
tially increasing both the costs and the 
litigation exposure for those projects.

will either establish a bright line rule 
that all zoning ordinances must be re-
viewed under CEQA, or, alternatively, 
allow local governments the discre-
tion to determine whether each spe-
cific zoning ordinance is a “project” 
subject to CEQA review.

The second issue raised by UMMP 
is more limited but could, by anal-
ogy, have a broader application. Spe-
cifically, UMMP asked the Court to 
decide whether the enactment of a 
law allowing the operation of medi-
cal marijuana cooperatives in certain 
areas of a local agency’s jurisdiction 
is categorically not subject to CEQA 
review. With the recent passage of 
Prop. 64, the Adult Use of Marijuana 
Act, how the Supreme Court rules in 
this case will add yet another element 
that local jurisdictions will need to 
pay heed to when considering how 
to navigate the uncharted territory 
of marijuana regulation. The Court’s 
ruling here could set a significant 
precedent for local agencies as they 
grapple with zoning for both medical 
and recreational marijuana facilities. 
In addition, at the heart of this ques-
tion is whether a zoning ordinance 

that concentrates certain uses in cer-
tain areas, or shifts existing uses from 
one area of a jurisdiction to another, 
requires some level of CEQA review. 




