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The Never-Ending Saga
In what appears to be the new normal when it comes to defining “waters of the  

United States,” every effort that seeks to clarify that term, and in turn, the reach  
of federal authority to regulate water pollution, breeds yet more confusion

in 1985, and consistent with most lower court deci-
sions up to that time that had broadly interpreted 
Clean Water Act jurisdiction, the Supreme Court 
issued a unanimous opinion deferring to the corps’ 
ecological judgment and upholding the inclusion of 
certain adjacent wetlands in the regulatory definition 
of waters of the United States.

Subsequent to Riverside Bayview, some district 
and appellate federal courts began to reconsider the 
breadth of that authority. That reconsideration culmi-
nated in the 2001 case Solid Waste Agency of Northern 
Cook County v. Army Corps of Engineers. In its ruling 
in SWANCC, the Supreme Court took a sharp turn 
away from broad jurisdiction and, in a 5-4 ruling, 
struck down the government’s interpretation that, 
on the basis of the Commerce Clause, federal juris-
diction, at least under the so-called “migratory bird”  
rule, extended to non-navigable intrastate ponds that 
supported transient bird populations. The Court’s re-
trenchment of the EPA’s and corps’ authority under 
the Clean Water Act continued in Rapanos v. United 
States, a 2006 ruling in which an ideologically frag-
mented, 4-4-1 court addressed the extent of permis-
sible CWA jurisdiction over waters that are not navi-
gable in a traditional sense.

Suffice to say, the Court’s rulings have not been a 
model of clarity. In Rapanos, the fragmented plural-
ity ruling, authored by Justice Antonin Scalia (and 
signed onto by Chief Justice John Roberts and Jus-
tices Samuel Alito and Clarence Thomas), took a very 
narrow view of navigable waters and held that federal 

T
wo federal agencies, the Environmental 
Protection Agency and the Army Corps of 
Engineers, have attempted over a number 
of years to develop a workable definition 
of “waters of the United States,” the juris-

dictional term of art (with its close twin, “navigable 
waters”) in the Clean Water Act. The intent of such 
a rule would both provide a bright line to give the 
regulated community certainty while at the same 
time providing assurance that the rule did not ex-
pand federal authority beyond permissible Clean 
Water Act limits. It appears that the new rule has suc-
ceeded with respect to neither. Indeed, immediately 
upon the final rule being issued, a number of states 
and industry groups sued to prevent it from being 
implemented. Those efforts were successful in stay-
ing the rule’s effectiveness until courts could finally 
substantively review the regulation, which has yet to 
occur. In the meantime, a significant issue as to even 
which court under the Clean Water Act is the proper 
venue to first hear the direct challenges has created 
significant controversy in its own right.

The Supreme Court has been an active overseer of 
the agencies’ efforts to regulate waters of the United 
States. From the enactment of the modern CWA in 
the early 1970s, up through 2001, courts tended to 
support EPA and the corps’ broad authority under 
the statute, ruling that the agencies’ powers extended 
to the reaches of the federal government’s authority 
under the Constitution’s Commerce Clause. Indeed, 
in United States v. Riverside Bayview Homes, decided 
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jurisdiction could extend over non-navigable waters 
only if they exhibit a relatively permanent flow or, 
in the case of wetlands, where there is a continuous 
surface water connection between the wetland and a 
relatively permanent waterbody. It was noteworthy 
that in his concurrence to the plurality opinion, the 
chief justice castigated the agencies for their failure 
to undertake clarifying rulemaking following the  
SWANCC decision. The four-justice dissent, au-
thored by Justice John Paul Stevens, took a much 
broader, pre-SWANCC view of jurisdiction.

Ultimately, it was Justice Anthony Kennedy’s con-
curring opinion in Rapanos, widely viewed as con-
trolling law, that carried the day. Under Kennedy’s 
test, CWA jurisdiction extends to wetlands and 
non-navigable waterbodies provided that there is a 
“significant nexus” between those waters and a tra-
ditionally navigable waterway. Under the Kennedy 
significant-nexus test, wetlands possess the requisite 
connection “if the wetlands, either alone or in com-
bination with similarly situated lands in the region, 
significantly affect the chemical, physical, and bio-
logical integrity of other covered waters more readily 
understood as ‘navigable.’” Further, although there 
may be a presumption of such a nexus where a wet-
land is adjacent to a navigable-in-fact water, “Absent 
more specific regulations, however, the corps must 
establish a significant nexus on a case-by-case basis 
when it seeks to regulate wetlands based on adjacency 
to non-navigable tributaries.”

It was with an eye toward Kennedy’s significant-
nexus standard that EPA and the corps revised the 
waters of the United States definition that is now 
subject to so much controversy. In developing the 
regulation, over 1 million public comments were 
submitted. The agencies’ express intent was “through 
increased use of bright-line boundaries” to make 
“the process of identifying waters protected under 
the Clean Water Act easier to understand, more 
predictable, and consistent with the law and peer-
reviewed science.” The new rule substantially updates 
the methodology the government uses to determine 
whether it has jurisdiction over waters of the United 
States (including wetlands). However, a continuous 
and significant concern on the part of the regulated 
community is that the new rule extends the geo-
graphic extent of the government’s claim of jurisdic-
tion under the CWA. The rule has been stayed by 
both the U.S. District Court for South Dakota and 
the Sixth Circuit Court of Appeals and, if the past 
is any guide, almost certainly will end up being re-
viewed by the Supreme Court.

I
n its endeavor to develop the parameters of a sig-
nificant-nexus standard, EPA enlisted its Office of 
Research and Development. The office reviewed 
over 1,200 peer-reviewed publications, culminat-
ing in a report — “Connectivity of Streams and 

Wetlands to Downstream Waters: A Review and 
Synthesis of the Scientific Evidence” — finalized in 
early 2015. EPA relied on this scientific assessment 
to support the specific terms and definitions set forth 
in the rule.

Notwithstanding all of the scrutiny that has been 
a constant companion of the entire rulemaking pro-
cess, and as a general matter, the core Commerce 
Clause touchstones of jurisdiction associated with 
“traditionally navigable waters” remain under the 
regulation as they always have — waters that are used 
or have been used in interstate or foreign commerce, 
interstate waters, and wetlands, territorial seas and 
impoundments, or tributaries of those waters. How-
ever, it is the determination of federal jurisdiction 
over tributaries to those waters, waters and wetlands 
adjacent to those waters, and “other waters,” that has 
been the high point of contention, and that has been 
the focus of the courts that have stayed the regula-
tion.

Specifically, the term “adjacent” is now defined to 
add “neighboring” as one of its triggers. “Neighbor-
ing” includes waters located within the riparian area 
or floodplain of the traditional navigable waters or 
their tributaries, or waters with a shallow subsurface 
hydrologic connection or confined surface connec-
tion to otherwise jurisdictional waters. As it is the 
100-year floodplain that is incorporated into the 
various definitions, that new criteria arguably may 
expand the geographic reach that will factor into ju-
risdictional determinations.

Further, “tributary” is defined as a water physical-
ly characterized by the presence of a bed and banks 
and ordinary high-water mark that contributes flow, 
directly or indirectly, to an otherwise jurisdictional 
water. Significantly, the rule includes as tributaries 
wetlands, lakes, and ponds, even in the absence of a 
bed and banks or ordinary high-water mark, if they 
directly or indirectly contribute flow to otherwise ju-
risdictional waters.

In addition, even if a water or wetland does not 
include any of those aforementioned attributes, such 
“other waters” can still be subject to CWA jurisdic-
tion on a case-specific basis if, following Kennedy’s 
lead from Rapanos, “those waters alone, or in combi-
nation with other similarly situated waters, including 
wetlands, located in the same region, have a signifi-
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cant nexus” to waters used or that had been used in 
interstate or foreign commerce, interstate waters and 
wetlands, and territorial seas. 

In somewhat circular reasoning, the term “signifi-
cant nexus” is defined as a water, including wetlands 
that, either alone or in combination with other 
similarly situated waters in the region (i.e., the wa-
tershed that drains to the nearest jurisdictional wa-
ter), significantly affects the chemical, physical, or 
biological integrity of the otherwise jurisdictional 
water. The rule goes on to state that “similarly situ-
ated” waters and wetlands are those that perform 
similar functions and are located sufficiently close 
together or sufficiently close to a “water of the Unit-
ed States” so that they can be evaluated as a single 
landscape unit. Specifically, any “similarly situated” 
water within 4,000 feet of the high-tide line or or-
dinary high-water mark or any other jurisdictional 
water, or within the 100-year floodplain of a tradi-
tionally navigable water, will be jurisdictional.

Apart from the 4,000-foot distance parameter, 
additional distance limitations were attached to 
the definition of “neighboring,” e.g., waters located 
within 100 feet of the ordinary high-water mark of 
navigable-in-fact waters, interstate waters, territo-
rial seas, impoundments of waters otherwise con-
sidered waters of the United States, and tributaries 
of navigable-in-fact waters, interstate waters, ter-
ritorial seas; waters within the 100-year floodplain 
of such waters and not more than 1,500 feet from 
the ordinary high-water mark of such water; and 
waters located within 1,500 feet of the high-tide 
line of a water that is navigable-in-fact or a territo-
rial sea.

I
t was the specific geographical distance limi-
tations that seemed to give both the district 
court and the Sixth Circuit the greatest cause 
for concern when considering whether to issue 
an injunction to stay the rule pending further 

review. In In re: Environmental Protection Agency 
and Department of Defense Final Rule; “Clean Wa-
ter Rule: Definition of Waters of the United States,” 
the Sixth Circuit on October 9, 2015, stayed the 
rule on a nationwide basis. The court of appeals, 
in concluding that the petitioning states demon-
strated a substantial possibility of success on the 
merits, focused on two issues. First, with respect 
to the states’ argument that “treatment of tribu-
taries, ‘adjacent waters,’ and waters having a ‘sig-
nificant nexus’ to navigable waters is at odds with 
the Supreme Court’s ruling in Rapanos,” the court 

noted that “it is far from clear that the new rule’s 
distance limitations are harmonious with the in-
struction.”

Second, the court concluded that “the rulemak-
ing process by which the distance limitations were 
adopted is facially suspect.” The court, citing to the 
petitioning states’ contentions, noted that the pro-
posed rule did not include distance limitations in 
addressing adjacent waters or significant nexus, and 
the limitations in the final rule were therefore not a 
“logical outgrowth” of the rule as proposed. Further, 
in responding to the argument that there was no sci-
entific basis to support the distance limitations, the 
court found that nothing in the record would have 
provided the public with “reasonably specific notice” 
that distance-based limitations were among the range 
of alternatives being considered. The court acknowl-
edged that the agencies’ request in the proposed rule 
for comment on the utility of “geographical limits” 
and “distance limitations” “perhaps” met the notice 
requirement, but that “whether such general notice 
satisfies the ‘logical outgrowth’ standard requires 
closer scrutiny.”

The Sixth Circuit, in issuing the stay, wryly not-
ed that as “the definitions of ‘navigable waters’ and 
‘waters of the United States’ have been clouded by 
uncertainty, in spite of (or exacerbated by) a series of 
Supreme Court decisions over the last thirty years, 
we appreciate the need for the new rule.” However, 
the court further observed that “the sheer breadth 
of the ripple effects caused by the rule’s definitional 
changes counsels strongly in favor of maintaining the 
status quo for the time being” and that a stay “allows 
for a more deliberate determination whether this ex-
ercise of executive power, enabled by Congress and 
explicated by the Supreme Court, is proper under the 
dictates of federal law.”

In stark contrast to the Sixth Circuit’s measured 
tone in issuing a stay, the North Dakota District 
Court’s reasoning was anything but. In States of 
North Dakota, et al. v. U.S. Environmental Protection 
Agency, et al., among other things, the district court 
noted that although the full administrative record 
was not available to it, “A review of what has been 
made available reveals a process that is inexplicable, 
arbitrary, and devoid of a reasoned process.” In the 
court’s view, and which it considered in direct oppo-
sition to the basis Kennedy set forth in establishing 
the significant-nexus standard, the rule “allows EPA 
regulation of waters that do not bear any effect on the 
‘chemical, physical, and biological integrity’ of any 
navigable-in-fact water.”

Particularly troublesome to the district court was 



M AY / J U N E  2 0 1 6 |  31Copyright © 2016 Environmental Law Institute®, Washington, D.C. www.eli.org. 
Reprinted by permission from The Environmental Forum®, May/June 2016

EPA’s assertion that “any water that fits the defini-
tion of ‘tributary’ will as of necessity ‘significantly af-
fect the chemical, physical, and biological integrity 
of traditionally navigable waters.’” According to that 
court, the rule would assert jurisdiction over remote 
and intermittent waters, a result that the court found 
arbitrary and capricious, because, as stated by the dis-
trict court, “No evidence actually points to how these 
intermittent and remote wetlands have any nexus to 
a navigable-in-fact water.”

Finally, the district court, focusing on the same is-
sue that concerned the Sixth Circuit, concluded that 
the distance limitations in the rule were arbitrarily 
established. The court, citing to an internal corps 
memorandum, noted that the court “reviewed all of 
the information available to it and is unable to deter-
mine the scientific basis for the 4,000-foot standard.” 
The court acknowledged that a bright-line standard, 
in and of itself, is not arbitrary, but must have sci-
entific support. Similarly, the court found that the 
definition of “neighboring” was not a “logical out-
growth” of the proposed rule.

In the midst of these rulings, a vast collection of 
states and groups challenging the new rule from both 
ends, in no less than eight motions to dismiss, went 
back to the Sixth Circuit and argued that under the 
Clean Water Act, it is the district courts, and not 
courts of appeal, that have jurisdiction to initially 
hear the challenges to a regulation that seeks to define 
waters of the United States. The crux of the argu-
ment was that the Clean Water Act expressly limits 
direct actions in the courts of appeal, and that none 
of the circumstances under which such jurisdiction is 
permitted was presented by the challenges to the new 
rule. The Sixth Circuit disagreed. The court, and the 
parties, all agreed that the only two types of actions 
present in the challenges at issue that arguably apply 
and would provide direct jurisdiction in the courts 
of appeal are reviews of EPA’s action in approving or 
promulgating any effluent limitation or other limi-
tation under specified CWA sections, or in issuing 
or denying a permit under Section 402. As to the 
first, the court agreed with EPA and the corps that 
although the rule does not directly impose an efflu-
ent limitation, it “undeniably has the indirect effect 
of altering permit issuers’ authority to restrict point-
source operators’ discharges into covered waters.” 

In other words, and citing to the Supreme Court’s 
1977 decision in E.I. du Pont de Nemours Co. v. 
Train, the court noted that new rule is a “’basic regu-
lation governing other individual actions issuing or 
denying permits.’” Ultimately, the court held that a 
“functional approach,” rather than a confined read-

ing of the CWA, was necessary to avoid the “perverse 
situation” in which congressional intent would be 
interpreted to require direct circuit court review of 
individual permit decisions but not allow the appel-
late court to review a broad definitional rule. The 
court also went out of its way to criticize the district 
court, which held that direct jurisdiction over the 
rule challenges is with the district courts, noting 
that the North Dakota court, among other things, 
“conspicuously ignored” certain holdings in other 
cases it cited. 

The Sixth Circuit continued, looking to its own 
2009 precedent in National Cotton Council v. U.S. 
EPA, and ruled that as to the second avenue of circuit 
court jurisdiction, issuing or denying a permit, the 
CWA authorizes direct review by the court of appeal 
for “not only actions issuing or denying particular 
permits, but also regulations governing the issuance 
of permits.”

It should be noted that the Sixth Circuit’s deci-
sion upholding its jurisdiction was tenuous, to say 
the least. Two of the three judges disagreed that the 
court had jurisdiction. However, it was only because 
one of those judges felt compelled to adhere to the 
Nat’l Cotton Council decision, which the judge be-
lieved was wrongly decided, that the judge concurred 
in the judgment, and only on that basis provided the 
majority necessary to uphold the court’s jurisdiction. 
En banc review is sure to follow.

T
he preamble to the final rule takes up 50 
pages of the Federal Register. The scope of 
“waters of the United States” has now been 
subject to three seminal Supreme Court 
cases, scores of appellate court cases, that 

many more of district court and administrative cases, 
and multiple rulemaking efforts. It is complicated, 
controversial, and oft times emotional. And, with 
the Sixth Circuit’s fractured ruling with regard to 
circuit court versus district court original jurisdic-
tion, yet another complex and controversial issue has 
been thrown into the mix. It is difficult to imagine 
a scenario where the fate of the rule will not land it 
on the Supreme Court’s docket. Add in the partisan 
warfare being waged with regard to filling the late 
Justice Scalia’s seat, how the Court might ultimately 
rule is anyone’s guess. 

But, there should be no illusions that a Supreme 
Court ruling will decide the matter once and for all. 
If the past is any predictor, any decision by the Court 
will simply generate yet more confusion, regulatory 
machinations, and litigation. Stay tuned. TEF 


