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In the twenty years since medical marijuana 
became legal in California, public acceptance of 
both medical and recreational uses of the drug 
has continued to increase.  A 2015 poll conducted 
by the Public Policy Institute of California found 
that 56 percent of likely California voters favored 
legalization of recreational marijuana – a record 
high. A study conducted by the Survey Research 
Group at the Public Health institute in sacramento, 
and published in the journal Drug and Alcohol 
Review in 2014, estimated that 1.4 million 
Californians – nearly five percent of adults in the 
state – have used medical marijuana. 

With this degree of prevalence, it is now more likely 
than ever that California employers will have to 
confront issues of medical marijuana in the workplace. 

What does this mean for California employers? 

The Current State of the Law
The California Health and Safety Code explicitly 
states that employers do not have to permit the use of 
marijuana in the workplace or during work hours (Health 
and Safety Code section 11362.785(a)). In 2008, the 
California Supreme Court addressed the issue of whether 
an employer must accommodate any use – even off-duty 
at the employee’s home - of medical marijuana by an 
employee. Ross v. RagingWire Telecommunications, 
Inc. involved a claim by a disabled employee who used 
medical marijuana as recommended by his physician to 
alleviate pain from a back injury. Before submitting to a 
required drug test, the employee provided his employer 
with a copy of his physician’s recommendation that 
he use medical marijuana. Based on the results of the 
drug screen, which unsurprisingly showed evidence of 
marijuana use, the employee was fired. 

He sued, alleging that his termination violated the 
provisions of the Fair Employment and Housing Act 
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prohibiting disability discrimination. He also claimed 
that his termination violated public policy as articulated 
in the Compassionate Use Act, the 1996 voter initiative 
that eliminated criminal penalties for physician-
recommended marijuana use. 

The state Supreme Court upheld the lower court’s 
dismissal of the plaintiff’s claims, holding that (1) FEHA 
did not require employers to accommodate the use of 
illegal drugs, and marijuana was still illegal under federal 
law; (2) while the Compassionate Use Act eliminated 
state criminal penalties for medical marijuana use, it said 
nothing about employment law; and (3) the public policy 
of the state, as articulated in the Compassionate Use Act, 
did not prevent an employer from firing an employee for 
medical marijuana use. 

Given the statutory language, the clarity of the Court’s 
decision in Ross, and its apparent staying power, 
one might assume that employers need not worry 
about this issue. And certainly they are within their 
rights to maintain a policy that prohibits any use of 
marijuana, on or off duty, by their employees. That 
said, as attitudes toward marijuana continue to evolve, 
and with numerous new ballot initiatives circulating 
for signatures, employers may wish to plan ahead for 
further changes and consider other alternatives.



California Special District – March-April 2016

Practical Approaches to Medical Marijuana Use by 
Employees

1. Don’t Ask, Don’t Tell
As discussed above, there is clear statutory language stating that 
employers do not have to accommodate medical marijuana use 
at the workplace or during work hours. This language presents 
an opportunity for employers to adopt a more liberal attitude 
toward off-duty use: as long as an employee does his or her job, 
meets the employer’s standards, and is not impaired or using 
marijuana in the workplace, then what the employee does on 
his or her own time remains his or her own business. Indeed, 
unless an employer subjects employees to drug testing, this is 
essentially the default position. And drug testing is limited to 
the following circumstances: (1) where federal Department of 
Transportation (DOT) regulations require it; (2) as part of a 
pre-employment screening program applied to all applicants; (3) 
reasonable suspicion testing; (4) post-accident testing; (5) as part 
of a legitimate, job-related medical screening; or (6) as part of a 
random screening program for safety-sensitive positions. In the 
appropriate circumstances, this may be the simplest and most 
workable approach.

2. Treat It Like Prescription Opiates
Another logical approach, albeit one that goes well beyond what 
is required by law, is to treat medical marijuana like any other 
prescription drug that may impair an employee’s physical and 
cognitive capacity. Such an approach would of necessity have to 
include the following safeguards: 

1. A requirement that employees disclose any 
circumstance, including any medication, that may 
jeopardize their ability to safely perform their jobs;

2. Any use of medical marijuana cannot directly 
impact other employees. It is not reasonable to 
expect co-workers to be subjected to second-hand 
smoke, for example, so smoking marijuana should 
not be permitted anywhere that smoking tobacco is 
prohibited. 

3. It cannot place the employee, co-workers, members of 
the public, or other third parties in danger. Employees 
who are impaired, regardless of the substance, should 
not be operating heavy equipment or motor vehicles. 

4. It cannot unduly jeopardize the quality or quantity 
of an employee’s work. If an employee who uses 
medical marijuana - or any other medicine for that 
matter – cannot keep up with his or her work, then 
that is an issue that must be addressed regardless of 
the cause. 

Obviously, this approach will not work with DOT-covered 
positions, and may not be suitable for other safety-sensitive 
or public protection positions. But here again, depending on 
the nature of the work, the culture of the workplace, and the 
standards of the particular community you serve, this framework 
may appropriately accommodate the changes that may be 
looming just over the legal horizon. 

Gina Roccanova is a principal at Meyers Nave and Chair of the 
Labor and Employment Practice Group, where she serves public 
clients in negotiations, counseling, litigation, and arbitration. Meyers 
Nave is a full-service law firm with six California offices that serves 
a diverse range of public agencies and institutions utilizing a deep 
command of government and regulatory frameworks and formidable 
courtroom skills to achieve results in even the largest and most 
challenging matters.
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for more information on this topic, attend the session, “medical marijuana 
in the workplace: sorting through the legal Haze”, at the general 
manager leadership summit this June.
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