
California’s Proposition 65, 
although well-intentioned 
and in many instances pro-

viding consumers necessary infor-
mation with regard to products they 
consume or use, has also been used 
as a vehicle for plaintiffs and their 
counsel to reap huge financial ben-
efits rather than to benefit the pub-
lic. The law has long been the bane 
of retailers and manufacturers, and 
frequent legislative efforts to tame 
the law’s worst tendencies — in 
the words of Gov. Jerry Brown, 
“shakedown lawsuits” — have 
been for naught. However, recent 
court rulings and regulatory agency 
actions are bringing some common 
sense into the fold.

Proposed Regulation Would 
Overturn Court’s Coffee Label 
Ruling

In this instance, it was not the 
court, but the regulatory agency 
that is bringing some needed com-
mon sense to the fore. On June 
22, the California Office of Envi-
ronmental Health Hazard Assess-
ment (OEHHA) proposed a rule 
that would effectively overturn a 
March 28 court decision that coffee 
requires a Prop. 65 warning label. 
In a sparsely reasoned decision, 
the Los Angeles County Superi-
or Court, in Education in Toxics 
(CERT) v. Starbucks, ruled that cof-
fee drinkers are exposed to levels of 
acrylamide that pose a certain risk 
to cancer, and therefore a Prop. 65 
warning is required. As with many 
roasted foods, including cereals, 
breads and potato chips, low levels 
of acrylamide are formed when cof-
fee is roasted. Acrylamide, which 
at high levels in industrial settings 
has been found to increase risk of 
cancer, has been present in food 

regulations and guidance that pro-
mote the health benefits of whole 
grains and other benefits of cere-
als and related products. The court 
further noted that the FDA had sent 
letters to California regulators ex-
pressly opining that “Proposition 
65 acrylamide warnings on whole 
grain cereals would mislead con-
sumers and lead to health detri-
ments.”

Court Prevents Duplicative 
Actions

 Unrelated to acrylamide issues, 
but important from a procedural 
perspective, was the superior court 
ruling against a private plaintiff 
seeking to intervene in another 
private plaintiff’s Prop. 65 con-
sent judgment. In that case, World 
and Main, LLC, entered into a 
settlement with a private Prop. 65 
plaintiff with regard to a broad 
array of products and chemicals 
(Englander v. World and Main, 
CGC-18-566066, San Francisco 
Superior Court). Another private 
plaintiff, APS&EE, LLC, attempt-
ed to sue World and Main in Los 
Angeles County Superior Court for 
the same products and chemicals, 
and attempted to intervene in the 
Englander lawsuit solely to recov-
er its attorney fees, even though it 
acknowledged in its filings that the 
Englander-World and Main set-
tlement comported with Prop. 65 
requirements and provided a ben-
efit to the public. The court sum-
marily denied APS&EE’s motion 
to intervene, noting that the inter-
vention request had nothing to do 
with furthering the public benefit. 
As a result, APS&EE, facing a res 
judicata defense, dismissed its law-
suit in Los Angeles, lest it be faced 
with a sanctions motion. The result 
is a victory for a company that de-
veloped a comprehensive Prop. 65 

products at low levels for millennia 
and is created by natural processes, 
with no direct links to health effects 
at those low levels.

The ruling in CERT v. Starbucks 
lacked any meaningful legal and 
factual foundation, and the reaction 
across the country was swift. In re-
sponse, less than three months later, 
OEHHA, the California regulatory 
agency that oversees Prop. 65, pro-
posed a regulation that pointedly 
states: “Exposures to listed chemi-
cals in coffee by and inherent in the 
process of roasting coffee beans or 
brewing coffee do not pose a signif-
icant risk of cancer.” In short, if the 
proposed rule is adopted, a Prop. 
65 label will not be required for 
the coffee sold at Starbucks, Peet’s, 
Blue Bottle, or any other establish-
ment that sells ready-to-drink cof-
fee. A public hearing on the rule 
is scheduled for Aug. 16 in Sacra-
mento. Comments on the proposed 
rule must be submitted by Aug. 
30. In the interim, on July 31, the 
court in the CERT case agreed to 
stay implementation of the injunc-
tive measures in that case, in view 
of OEHHA’s proposed regulation, 
and will hear arguments at a Sept. 
6 hearing.

Appellate Court Says No Acryl-
amide Label for Cereal

Subsequent to OEHHA pro-
posing its regulation with regard 
to coffee, the California Court of 
Appeal in Post Foods v. Superior 
Court ruled that a Prop. 65 warn-
ing label is not required to warn 
of exposures to acrylamide from 
cereal. The court, in overturning 
a lower court decision, concluded 
that Prop. 65 is preempted by the 
federal Nutrition Labeling and Ed-
ucation Act, finding that a Prop. 65 
warning would conflict with the 
Food and Drug Administration’s 
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compliance program, and it ensures 
that fear of duplicative actions will 
not deter other companies from 
similarly doing the right thing.

Rose-Colored Outlook
Taken together, these three re-

cent events suggest that courts and 
regulators are finally understanding 
that things have gone too far with 
regard to private plaintiff Prop. 65 
actions, and that if left unchecked 
will have unintended consequences 
that do not further the public good. 
Whether this is the beginning of a 
shift in how these cases are han-
dled, or just oneoffs that will not 
move the needle on their own, is 
to be seen. However, if this does 
represent an encouraging wake-up 
call, better late than never.
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