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The information in this Employment Law Update is subject to change. This is an informative summary and not 
intended as legal advice. Please consult with an attorney for assistance with a particular issue or problem.
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COVID-19 HEALTH & SAFETY 
 

 

A. Cal/OSHA’s Update to the Emergency Temporary Standards 

In November 2020, the California Occupational Safety and Health Standards Board 
(“Cal/OSHA”) adopted its first COVID-19 Prevention Emergency Temporary Standards (“ETS”) to 
protect workers from workplace hazards related to COVID-19. This ETS required employers to 
prepare a written COVID-19 prevention plan, established workplace safety requirements, 
including face coverings and physical distancing, and requirements for testing and notifying 
health departments.0F

1 

In June 2021, the Cal/OSHA Health Standards Board revised and readopted the ETS. On 
December 16, 2021, it revised and readopted the ETS for a second time, with revisions to make 
the workplace rules consistent with guidance from the California Department of Public Health. 1F

2 
This revised ETS went into effect on January 14, 2022. Pursuant to a December 16, 2021 
Executive Order, the time limit on the COVID-19 ETS was extended through December 31, 
2022.2F

3 

Key changes to the ETS are as follows: 

1. COVID-19 Testing for All Regardless of Vaccination Status.  

Previous Rule: An employer was not required to make COVID-19 testing available to an 
employee who had a close contact if the employee was fully vaccinated. 

                                                 
1 California Code of Regulations, title 8, sections 3205, 3205.1, 3205.2, 3205.3, and 3205.4. 
2 Revised COVID-19 Prevention Emergency Temporary Standard, available at: https://www.dir.ca.gov/oshsb/documents/Dec162021-COVID-19-
Prevention-Emergency-txtcourtesy-2nd-Readoption.pdf. 
3 Executive Order N-23-21, dated Dec. 16, 2021, available at: https://www.gov.ca.gov/wp-content/uploads/2021/12/12.16.21-ETS-Readoption-
and-Shareholder-Meeting-EO.pdf. 



 

Amended Rule: An employer is required to make COVID-19 testing available at no cost, 
during paid time, to all employees who had a close contact with a COVID-19 case, 
regardless of vaccination status, unless the employee recovered from COVID-19 within 
the past 90 days, and meets certain requirements. 3F

4 

2. Exceptions to Excluding Close Contacts Requires Face Covering and Physical 
Distancing. 

Previous Rule: Employers were required to exclude persons who had a close contact 
with a COVID-19 case unless (1) the individual was fully vaccinated before the close 
contact and presents asymptomatically, and (2) the individual recovered from COVID-19 
in the 90 days prior to the close contact and remained symptom free. 
 
Amended Rule: The exceptions to excluding persons who had a close contact with a 
COVID-19 case only apply if the employee wears a face covering and maintains six feet 
from others at the workplace for 14 days following the close contact. An employer must 
also provide information about applicable COVID-19 precautions recommended by the 
California Department of Public Health to an employee who is not excluded based on 
one of these exceptions. 4F

5 

3. Critical Staff Shortages.  

Previous Rule: Health care workers, emergency response workers, and social service 
workers could be required to return to work earlier when there were not enough staff 
to provide safe patient care.  

Amended Rule: The amended ETS removes this exception for critical staff shortages. 

4. Outbreak Testing.  

Previous Rule: When a COVID-19 outbreak occurred, an employer was not required to 
make testing available to its employees within the exposed group in the following 
circumstances:  

a) The employee was not present at the workplace during the 14-day outbreak 
period,  

b) The employee was fully vaccinated before the outbreak period and does not 
have COVID-19 symptoms, and  

c) If the employee was COVID-19 case who did not develop COVID-19 symptoms 
after returning to work for the 90 days after the initial onset of COVID-19 

                                                 
4 Cal. Code Regs., tit. 8, section 3205(c)(3)(B)(5). 



 

symptoms, or for a COVID-19 case who never developed symptoms 90 days after 
the first positive test.  

Amended Rule: Employers are required to make testing available to all employees 
within the exposed group regardless of vaccination status. 5F

6 

5. Return to Work Criteria Provides a 14, 10 and 7-day Timeline.  

Previous Rule: A person who had a close contact was permitted to return to work after 
10 days if they never developed symptoms. 

Amended Rule: A person who had a close contact but never developed symptoms may 
return to work after 14 days, except when: 

a) Ten days have passed and the person wears a face covering and maintains six 
feet of distance from others while at the workplace for 14 days following the 
close contact, or  

b) Seven days have passed, the person tested negative for COVID-19 at least 5 days 
after the close contact, and the person wears a face covering and maintains six 
feet of distance from others while at the workplace for 14 days following the 
close contact.6F

7 

On December 30, 2021, the California Department of Public Health issued guidance for local 
health jurisdictions that isolation for people who test positive for COVID-19 can end after day 5 
if symptoms are not present or are resolving and a diagnostic specimen collected on day 5 or 
later tests negative, as well other guidance for people who are exposed to someone with 
COVID-19.  

This guidance is located at https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-
19/Guidance-on-Isolation-and-Quarantine-for-COVID-19-Contact-Tracing.aspx. 

On January 6, 2022, the California Department of Public Health further clarified that, as applied 
to non-healthcare workplace settings, asymptomatic employees who had a close contact while 
unvaccinated or booster-eligible need not stay home from work if they obtain a negative 
COVID-19 test within 3-5 days of exposure, remain free of COVID-19 symptoms, and wear a face 
covering around others for 10 days. 7F

8  On January 8, 2022, the California Department of Public 
Health issued separate updated guidance for the isolation, quarantine, and return to work of 

                                                 

7 Section 3205(c)(10)(D)(1). 
8 See https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/Guidance-on-Isolation-and-Quarantine-for-COVID-19-Contact-
Tracing.aspx.  

https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/Guidance-on-Isolation-and-Quarantine-for-COVID-19-Contact-Tracing.aspx
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/Guidance-on-Isolation-and-Quarantine-for-COVID-19-Contact-Tracing.aspx


 

health care personnel.8F

9 

Takeaways for Employers: Employers should review their COVID-19 prevention plans and 
ensure that they are in compliance with the emergency standards as revised. 

Public Employers: The ETS applies to both private and public employers.  

 

B. New Temporary Indoor Mask Mandate 

On Monday, December 13, 2021, the California Department of Public Health issued guidance 
temporarily requiring masks to be worn in all indoor public settings, irrespective of vaccine 
status from December 15, 2021 to January 15, 2022. As of January 5, 2022, this indoor mask 
mandate has been extended through February 15, 2022.9F

10 The Department of Public Health is 
concerned about the increased number of hospitalizations and cases in California, as well as the 
spread of the omicron variant. The guidance applies to all workplaces, whether or not they are 
open to the public. There are limited exemptions, such as if the workplace consists of a single 
employee, or may be removed while an employee is alone in a closed office or room. 

For local jurisdictions with pre-existing masking requirements irrespective of vaccine status, in 
indoor public settings, prior to December 13, 2021, those local health orders continue to apply.  

The new guidance is located at: https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-
19/guidance-for-face-coverings.aspx. 

Takeaways for Employers: Employers should modify their policies to require masks to be worn 
in the workplace, unless one of the limited exemptions apply. While the mandate is scheduled 
to end on February 15, 2022, in light of the currently high rates of infection in California, it  

                                                 
9 See Cal. Dep’t of Public Health, Guidance on Quarantine for Health Care Personnel (HCP) Exposed to SARS-CoV-2 and Return to Work for HCP 
with COVID-19, AFL 21-08.6, available at: https://www.cdph.ca.gov/Programs/CHCQ/LCP/Pages/AFL-21-08.aspx. 
10 See Cal. Dep’t of Public Health, Guidance for the Use of Face Masks, available at: 
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/guidance-for-face-coverings.aspx; see also Cal. Dep’t of Public Health, Face 
Coverings Q&A, available at: https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/Face-Coverings-QA.aspx.

https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/guidance-for-face-coverings.aspx
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/guidance-for-face-coverings.aspx
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/guidance-for-face-coverings.aspx
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/Face-Coverings-QA.aspx


 

would not be surprising if the California Department of Public Health extends this mandate 
further. 

Public Employers: These requirements apply to both public and private employers.   

C. Vaccine Mandates 

In September 2021, President Biden announced the Path Out of the Pandemic, a 
comprehensive six-pronged action plan to combat COVID-19.10F

11 A primary component of the 
Biden administration’s plan was to impose vaccine requirements in certain workplaces for 
covered employers and employees. 

On November 4, 2021, the Biden administration began rolling out workplace vaccine mandates 
in an effort to substantially increase the number of vaccinated Americans. These vaccine 
mandates included: 

1. Private employers with 100+ employees: The Department of Labor’s Occupational 
Safety and Health Administration (“OSHA”) required employers with 100 or more 
employees to ensure that their workers are either fully vaccinated or test for COVID-19 
on a weekly basis. The mandate also required employers to provide paid time off for 
employees to get vaccinated. On January 13, 2022, the Supreme Court issued a decision 
staying enforcement of OSHA’s vaccine-or-test mandate and remanding it to a lower 
appellate court for review on the merits. On January 26, 2021, OSHA announced it was 
withdrawing the rule as an enforceable emergency temporary standard. It will continue 
to move forward with it as a proposed rule. 

2. Federal employees: President Biden issued an Executive Order requiring COVID-19 
vaccination for federal executive branch employees by November 22, 2021.11F

12 This 
mandate is also currently facing legal challenges.  

Federal contractors and subcontractors: President Biden issued an Executive Order 
mandating COVID-19 vaccinations for employees of federal contractors and 
subcontractors. This mandate requires that all employees working on, or in connection 
with federal contractors be vaccinated against COVID-19. The mandate also requires 
that employers designate a person or group to coordinate COVID-19 workplace safety 

                                                 
11 The White House, Path Out of the Pandemic: President Biden’s COVID-19 Action Plan, available at: https://www.whitehouse.gov/covidplan/. 

12 The White House, Executive Order 14043: Executive Order on Requiring Coronavirus Disease 2019 Vaccination for Federal Employees, 
available at: https://www.whitehouse.gov/briefing-room/presidential-actions/2021/09/09/executive-order-on-requiring-coronavirus-disease-
2019-vaccination-for-federal-employees/; See Safer Federal Workforce Task Force, Vaccinations FAQs, Vaccination Requirements for Federal 
Employees, available at: 
https://www.saferfederalworkforce.gov/faq/vaccinations/#:~:text=A%3A%20Yes.,of%20where%20they%20are%20working. 

https://www.whitehouse.gov/briefing-room/presidential-actions/2021/09/09/executive-order-on-requiring-coronavirus-disease-2019-vaccination-for-federal-employees/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/09/09/executive-order-on-requiring-coronavirus-disease-2019-vaccination-for-federal-employees/


 

efforts.12F

13 This requirement is also subject to a preliminary injunction.  

3. Healthcare workers:  The Department of Health and Human Services issued an interim 
final rule requiring that most health care workers who work at facilities that receive 
Medicare and Medicaid reimbursement ensure that their covered staff are vaccinated 
against COVID-19. On January 13, 2022, the U.S. Supreme Court permitted the rule to be 
enforced while the courts consider the challenge to the rule. 13F

14  

Takeaways for Employers: As of January 25, 2022, the Biden administration’s vaccine mandate 
for private employers is not enforceable. The status of the vaccine mandate for federal 
contractors and subcontractors is still up in the air and likely subject to change. Employers 
should consult with legal counsel to obtain the latest information regarding the status of these 
vaccine mandates. 

Private employers, states, and municipalities may still impose their own vaccine mandates. The 
recent U.S. Supreme Court ruling does not address the authority of private employers to 
implement vaccine or test requirements. 

Public Employers: Currently, public employers are not subject to the federal vaccine-or-test 
mandate.14F

15 
 

 

                                                 
13 See Safer Federal Workforce Task Force, COVID-19 Workplace Safety: Guidance for Federal Contractors and Subcontractors, available at: 
https://www.saferfederalworkforce.gov/downloads/Guidance%20for%20Federal%20Contractors_Safer%20Federal%20Workforce%20Task%20
Force_20211110.pdf. 

14 Biden v. Missouri (2022) 595 U.S. ___, Case Nos. 21A240 and 21A241. 

15 The ETS does not apply to state and local government employers in states without OSHA-approved occupational safety and health programs 
(“State Plans”) because state or local government employers and employees are exempt from OSHA coverage under the OSH Act (29 U.S.C. 652 
(5)). However, in states with State Plans, state and local government employers with 100 or more employees will be covered by State 
occupational safety and health requirements, and State Plans must adopt requirements for state and local employers that are at least as 
effective as federal OSHA’s requirements in this ETS. State Plans may also choose to adopt more protective occupational safety and health 
requirements (29 U.S.C. 667(c)).  



 

D. Exemptions to the Vaccine Mandates Under the DFEH Guidelines 

In its March 4, 2021 guidance on COVID-19 for employers, the Department of Fair Housing and 
Employment (“DFEH”) clarified the applicable conditions under which employers may require 
employees to receive an FDA-approved vaccination against COVID-19.15F

16 Employer vaccination 
mandates are permissible so long as the employer: 

1. Does not discriminate against or harass employees or applicants on the basis of any 
protected classification; 

2. Provides reasonable accommodations related to a known disability or a sincerely-held 
religious belief or practice; and  

3. Does not retaliate against anyone for engaging in protected activity, such as requesting 
a reasonable accommodation.16F

17 

Exemptions Based on a Disability 

The DFEH administers the Fair Employment and Housing Act (“FEHA”). Generally, the FEHA 
requires employers to accommodate employees’ known disabilities. 17F

18  

If an employee objects to an employer’s vaccine mandate on the basis of disability, that triggers 
the employer’s duty to engage in the interactive process with, and reasonably accommodate, 
the employee with a disability-related reason for not being vaccinated. 18F

19 Moreover, the 
employer must not retaliate against the employee for making a disability-related request for 
accommodation.19F

20  

However, an employer may exclude the employee from the workplace if the employer can 
show any one of the following:  

1. Providing the accommodation imposes an undue hardship;  

2. The employee is unable to perform the essential duties of the job, even with reasonable 
accommodations; or  

3. The employee is unable to perform essential duties without endangering their own 

                                                 
16 Cal. Dep’t of Fair Employment and Housing , “DFEH Employment Information on COVID-19” (Mar. 4, 2021), available at: 
https://www.dfeh.ca.gov/wp-content/uploads/sites/32/2020/03/DFEH-Employment-Information-on-COVID-19-FAQ_ENG.pdf. 

17 Id. at 7. 

18 Id. at 8. 

19 Id. 

20 Id. 



 

health or safety or others’ health or safety, even with reasonable accommodations. 20F

21 
 
Exemptions Based on a Religious Belief or Practice 

Similarly, the FEHA also requires employers to reasonably accommodate employees who object 
to a vaccine mandate on the basis of a sincerely-held religious belief or practice. 21F

22 Employers 
are prohibited to retaliate against an employee for requesting a religious accommodation and 
must engage with the employee in an interactive process, as in the disability context. 22F

23  

According to the DFEH, reasonable religious accommodations are generally those that eliminate 
the conflict between the religious belief or practice and the vaccination requirement. Examples 
include job restructuring, job reassignment, or modification of work practices. But segregating 
the employee from other employees or the public is not considered a reasonable 
accommodation unless the employee specifically requests it. 23F

24 If the employer shows that an 
accommodation imposes an undue hardship, the employer may exclude the employee from the 
workplace.24F

25 

Employers are not legally required to make accommodations for employees who object to 
vaccination on other bases, such as general distrust of the vaccine or generalized assertions 
that vaccine mandates interfere with their individual rights, so long as the objection is 
unrelated to a known disability, sincerely-held religious belief, or other protected classification. 

Public Employers: The FEHA applies to public and private employers of five or more employees. 

E. Exemptions to the Vaccine Mandates Under the EEOC Guidelines 

The Equal Employment Opportunity Commission’s (“EEOC”) guidance for exemptions to vaccine 
mandates under the Americans with Disabilities Act of 1990 (“ADA”) and Title VII of the Civil 
Rights Act of 1964 (“Title VII”) is substantially similar to what is required under the FEHA.  

In general, both Title VII and the ADA require an employer to provide a reasonable 
accommodation for employees who do not get vaccinated because of a disability or sincerely 
held religious belief, practice, or observance, unless providing the accommodation would pose 
an undue hardship on the operation of the employer’s business. 25F

26 It is critical that managers 

                                                 
21 Id. But note that the employer and employee should consider, among other possible accommodations, whether the employee can work from 
home or whether there are other reasonable safeguards that can be implemented at the worksite to allow the employee to work without 
endangering the employee or others.

22 Id. 

23 Id. 

24 Id. at 9. 

25 Id. 

26 Equal Employment Opportunity Commission. “What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and Other EEO 
Laws” at Section K “Vaccinations – Overview, ADA, Title VII, and GINA” (Dec. 14, 2021), available at: https://www.eeoc.gov/wysk/what-you-
should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws#K.



 

and supervisors in charge of employee compliance with vaccination requirements know how to 
recognize an accommodation request from employees and whom to refer the request to, if 
necessary. 

Americans with Disabilities Act of 1990 

Under the ADA, employers must respond to an employee’s request for a disability-related 
exemption by engaging with the employee in an interactive process to identify workplace 
accommodation options that would not create an undue hardship—defined under the ADA as a 
“significant difficulty or expense”—on the employer. 26F

27  

Employers should consider the entire range of possible accommodations, as well as the 
proportion of partially or fully vaccinated employees and the extent of contact with non-
employees whose vaccination status may be unknown, before denying a request.27F

28 Examples of 
possible accommodations to be considered include requiring the employee to wear a mask, 
working a staggered shift, making changes in the work environment to improve ventilation or 
limit contact with other employees and non-employees, teleworking (if feasible), and accepting 
a reassignment as a last resort. 28F

29  

Importantly, the ADA prohibits employers to disclose that an employee is receiving a 
reasonable accommodation or to retaliate against an employee for requesting an 
accommodation.29F

30 

Title VII of the Civil Rights Act of 1974 

Under Title VII, employers have the same duty to provide a reasonable accommodation for an 
employee who requests an exemption from vaccination requirements on the basis of religious 
belief, practice, or observance, unless it would pose an undue hardship on the employer. 30F

31  

Under Title VII, undue hardship means more than minimal cost or burden on the employer, 
which is an easier standard to meet than the one imposed by the ADA. 31F

32 However, the EEOC 
advises that employers should consider the same possible accommodations as suggested for 
disability-related accommodation requests.32F

33 

Furthermore, because the definition of “religion” under Title VII covers such a broad range of 
traditional and nontraditional religious beliefs, the EEOC recommends that employers should 

                                                 
27 Id. at K.6. 

28 Id. 

29 Id. at K.5. 

30 Id. at K.6. 

31 Id. at K.12. 
32 Id. 

33 Id. 



 

generally assume that a request for a religious accommodation is based on sincerely-held 
beliefs.33F

34 However, if the employer is aware of an objective basis for questioning either the 
religious nature or sincerity of a particular belief, the employer may make a limited factual 
inquiry to obtain additional information. 34F

35 

Takeaways for Employers: Employers should review their existing procedures for handling 
requests for reasonable accommodations to ensure they comply with the various EEO laws, 
giving special attention to ensuring the interactive process is flexible and that all reasonable 
accommodations are considered before denying a request. Employers are also advised to 
ensure that all personnel who are responsible for receiving accommodations requests are 
trained to recognize such requests and know whom to refer employees to, as necessary. 

Public Employers: 

Title I of the ADA applies to private and public (state and local government) employers with 15 
or more employees. 

Title VII of the Civil Rights Act applies to private and public employers with 15 or more 
employees. 
 

 

F. Counterfeit Vaccine Cards & Falsifying Vaccination Status 

The COVID-19 pandemic has spawned a number of fraudulent schemes, including falsification 
of vaccination status through the use of stolen or counterfeit vaccine cards. While falsifying 

                                                 
34 Id.; see also L.2. 

35 Id. at L.2. 



 

vaccination status may seem less nefarious than other common schemes, it can have dire 
consequences for the workplace.  

From a health and safety perspective, consider that some employers have relaxed masking and 
social distancing requirements for fully vaccinated employees. An unvaccinated employee who 
skirts the rules poses a health risk to others in the workplace, including coworkers, members of 
the public, and third party vendors and contractors. 

From a legal standpoint, employers likely bear little risk of liability for employees who falsify 
vaccination records, provided they have a reasonable verification process in place. What this 
means is that “honor systems” and cursory visual inspections of vaccine cards are unlikely to 
overcome a negligence claim. Instead, managers in charge of checking vaccination records 
should look closely at COVID-19 vaccine cards for signs of counterfeiting, such as: 

 Absence of key information, including manufacturer, lot number, date of vaccination, and 
location of vaccination clinic or site 

 Vaccination dates that are inconsistent with CDC guidelines 

 Misspellings 

 Cards printed on flimsy or poorly cut paper 

 Illegible government seals, or the lack thereof 

 Cards that appear to be entirely printed with no handwritten information 

 Uniformity of handwriting for a multi-dose vaccine, suggesting the card may have been 
completed on a single date 

Takeaways for Employers: Employers should review their policies regarding workplace safety 
and employee conduct and refer to these policies if questions arise regarding the legitimacy or 
accuracy of an employee’s vaccination record or status. These policies may also serve to 
reinforce consequences for employees who engage in dishonest or fraudulent conduct in the 
workplace by falsifying health records, up to and including termination. Employers may also 
wish to warn employees that falsifying vaccine records is a federal crime punishable by fines 
and/or imprisonment.35F

36 

G. SB 606: Strengthens Cal/OSHA’s Enforcement Authority 

Senate Bill 606 (“SB 606”) expands the California Occupational Safety and Health 
Administration’s (“Cal/OSHA”) enforcement powers by creating two new categories of 

                                                 
36 See OSHA. “ETS Fact Sheet: Information for Employees on Penalties for False Statements and Records” (Nov. 2021), available at: 
https://www.osha.gov/sites/default/files/publications/OSHA4157.pdf; 18 U.S.C. § 1001; see also 29 U.S.C. § 666(g). 

https://www.osha.gov/sites/default/files/publications/OSHA4157.pdf


 

violations and providing the agency with the authority to issue subpoenas during an 
investigation or seek injunctions restraining certain uses or operations of the employer. 36F

37 

1. “Egregious” Violations: A violation will be considered an “egregious violation” if one or 
more of the following is true: 

a. The employer, intentionally, through conscious, voluntary action or inaction, 
made no reasonable effort to eliminate a known violation. 

b. Violations resulted in worker fatalities, a worksite catastrophe, or a large number 
of injuries or illnesses. 

 “Catastrophe” means the inpatient hospitalization, regardless of duration, of 
three or more employees resulting from an injury, illness, or exposure caused 
by a workplace hazard or condition. 

c. Violations resulted in persistently high rates of worker injuries or illnesses. 

d. The employer has an extensive history of prior violations. 

e. The employer has intentionally disregarded their health and safety 
responsibilities. 

f. The employer’s conduct, taken as a whole, amounts to clear bad faith in the 
performance of their duties. 

g. The employer has committed a large number of violations so as to undermine 
significantly the effectiveness of any safety and health program that may be in 
place. 

Each instance that an employee is exposed to an egregious violation will be considered a 
separate violation for purposes of issuing fines and penalties. 

2. “Enterprise-Wide” Violations: For employers with multiple worksites in California, SB 
606 creates a rebuttable presumption that a violation is occurring “enterprise-wide” at 
all of the employer’s locations in the state if either of the following is true: 

h. The employer has a noncompliant written health and safety policy or procedure; 
or 

i. The agency has evidence of a pattern or practice of the same violations 
committed by that employer involving more than one of the employer’s 
worksites. 

                                                 
37 See California Legislative Information. “SB-606 Workplace safety: violations of statutes: enterprise-wide violations: egregious violations.” 
(Sep. 28, 2021), available at: https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202120220SB606. 



 

If the employer fails to rebut this presumption, Cal/OSHA may issue an enterprise-wide 
citation requiring abatement at every employer worksite in the state. Employers who 
commit an enterprise-wide violation may be assessed a civil penalty of up to $124,709 
for each willful violation. 

3. Subpoena Power: When conducting an investigation into an employer’s policies and 
practices, Cal/OSHA may issue subpoenas to employers who fail to promptly provide 
requested information, and may enforce the subpoena if the employer fails to provide 
such information within a reasonable period of time. SB 606 does not define the term 
“reasonable” as used in this section. 

4. Injunctions: Previously, Cal/OSHA was only authorized to seek an injunction if the 
condition of any employment or place of employment or the operation of any machine, 
device, apparatus, or equipment constituted a serious menace to the lives or safety of 
persons working at that particular location. Now, under SB 606, Cal/OSHA may seek an 
injunction restraining certain operations at a workplace merely on the basis that it has 
grounds to issue a citation.  

Takeaways for Employers: Employers should review their written policies and procedures to 
ensure compliance with Cal/OSHA standards. Similarly, employers with multiple worksites 
within the state should also review any potential site-specific workplace safety hazards to avoid 
citations for any enterprise-wide violations, as well as egregious violations, especially 
considering the penalties for such violations are significant. 

In addition, when Cal/OSHA makes requests for documents or information during an inspection, 
employers should communicate with Cal/OSHA with respect to the timeline for the production 
of documents or information. 

Lastly, a Cal/OSHA injunction shutting down operations at a workplace could be extremely 
damaging to an employer. As such, employers should be mindful of any requests it receives 
from Cal/OSHA during the course of an inspection and avoid citations. Employers should also 
make good faith efforts to cooperate with Cal/OSHA to minimize the likelihood that the agency 
will seek injunctive relief. 

Public Employers: Cal/OSHA has jurisdiction over almost every workplace in California, 
including all state and local public agencies. 

H. AB 654: Revised COVID-19 Reporting Requirements 

On October 5, 2021, Assembly Bill 654 (“AB 654”) was signed into law and took immediate 
effect as an urgency statute. AB 654 revises and clarifies the COVID-19 reporting requirements 
for potential exposures and workplace outbreaks originally set forth under Assembly Bill 685 
(“AB 685”). AB 654 also expands the types of employers that are exempted from the COVID-19 



 

outbreak reporting requirements. 37F

38 

How does AB 654 change the COVID-19 reporting requirements? 

Previously, on January 1, 2021, AB 685 took effect and established several COVID-19 reporting 
requirements that covered the vast majority of employers in California. The original reporting 
requirements under AB 685 included the following: 

1. Written Notice to Exposed Employees. Employers are required to notify all employees 
at the worksite of potential exposures, COVID-19-related benefits and protections, and 
disinfection and safety measures that will be taken at the worksite in response to the 
potential exposure. 

2. Notification of Outbreaks to Public Health Agencies. Employers are required to notify 
the local public health agency of all workplace “outbreaks” within 48 hours. “Outbreaks” 
are defined as three or more confirmed cases of COVID-19 among employees within a 
two-week period. 

3. Health Facility Exemption. The requirement to report workplace outbreaks to public 
health agencies does not apply to “health facilities,” as defined in Section 1250 of the 
Health and Safety Code. 

As of October 5, 2021, AB 654 implements the following changes or clarifications to the original 
reporting requirements: 

1. Written Notice to Exposed Employees 

a) The reporting requirements regarding written notice to employees who were 
potentially exposed to someone with COVID-19 remain unchanged, though AB 
654 provides additional clarification. 

b) AB 654 clarifies that notice to employees regarding COVID-19-related benefits 
and protections, and the employer’s cleaning and disinfection plan must only be 
provided to employees who were at the same worksite as the individual with 
COVID-19 within the “infectious period.” 38F

39 Infectious period is defined as: 

 For symptomatic individuals, the infectious period for COVID-19 begins 2 
days before the individual first develops symptoms. The infectious period 
ends when the following criteria are met: (i) 10 days have passed since 
symptoms first appeared; (ii) at least 24 hours have passed with no fever 
(without the use of fever-reducing medications); and (iii) other symptoms 

                                                 

39 Labor Code, § 6409.6(a)(1). 



 

have improved. 

 For individuals who test positive but never develop symptoms, the infectious 
period for COVID-19 begins 2 days before the first positive COVID-19 test was 
administered and ends 10 days later. 39F

40 

2. Notification of Outbreaks to Public Health Agencies 

a) AB 654 clarifies that notice of workplace outbreaks must be made to the local 
public health agency within 48 hours or one (1) business day, which is measured 
from the time the employer becomes aware that the amount of positive COVID-
19 cases in the workplace meets the definition of “outbreak” as defined above. 

b) Otherwise, this reporting requirement remains unchanged. 

3. Exemptions to Reporting Requirement for Outbreaks 

a) AB 654 expands the types of employers who are exempted from the 
requirement to report workplace outbreaks to public health agencies. 

b) Originally, the reporting requirements established under AB 685 applied to all 
private and public employers. The only exemption to the reporting requirements 
was for a “health facility” (as defined in Section 1250 of the Health and Safety 
Code).40F

41 

c) Under AB 654, the following employers are also exempt from this requirement: 41F

42 

 Community clinics (as defined in Section 1204(a) of the Health and Safety 
Code) 

 Intermittent clinics and tribal clinics exempt from licensure (under Sections 
1206(h) and 1206(c) of the Health and Safety Code, respectively) 

 An outpatient setting conducted, maintained, or operated by a federally 
recognized “Indian tribe,” “tribal organization,” or “urban Indian 
organization” (as defined in Section 1603 of Title 25 of the United States 
Code) 

 Rural health clinics (as defined in Section 1395x(aa)(2) of Title 42 of the 
United States Code) 

                                                 
40 Labor Code, § 6409.6(d)(4); see CDPH, Employer Guidance on AB 685 Definitions (Oct. 16, 2020), available at: 
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/Employer-Guidance-on-AB-685-Definitions.aspx 

41 Labor Code, § 6409.6(h)(1).

42 Labor Code, § 6409.6(h)(2)-(17). 



 

 Federally qualified health centers (as defined in Section 1395x(aa)(4) of Title 
42 of the United States Code) 

 Chronic dialysis clinics (as defined in Section 1204(b)(2) of the Health and 
Safety Code) 

 An employer that provides health care services and has employees licensed 
pursuant to Division 2 of the Business and Professions Code 

 Adult day health centers (as defined in Section 1570.7(a) of the Health and 
Safety Code) 

 Home health agencies (as defined in Section 1727(a) of the Health and Safety 
Code) 

 Pediatric day health and respite care facilities (as defined in Section 
1760.2(a)(1) of the Health and Safety Code) 

 Hospices (as defined in Section 1746(d) of the Health and Safety Code) 

 Community care facilities (as described in the California Community Care 
Facilities Act, which is contained in Chapter 3 of Division 2 of the Health and 
Safety Code, and including an adult residential facility for persons with special 
health care needs under Section 1567.50 of the Health and Safety Code) 

 Residential care facilities for persons with chronic life-threatening illness 
(as described in Chapter 3.01 of Division 2 of the Health and Safety Code) 

 Residential care facilities for the elderly (as described in the California 
Residential Care Facilities for the Elderly Act, which is contained in Chapter 
3.2 of Division 2 of the Health and Safety Code) 

 Child day care facilities (as described in the California Child Day Care 
Facilities Act, which is contained in Chapter 3.4, Chapter 3.5, and Chapter 3.6 
of Division 2 of the Health and Safety Code) 

4. Definition of “Worksites” 

a) AB 654 also clarified that the definition of “worksite,” as used in the COVID-19 
reporting requirements, do not include the following: 

 Locations where the worker worked by themselves without exposure to 
other employees; and 

 A worker’s personal residence or alternative work location chosen by the 



 

worker when working remotely. 42F

43 

Takeaways for Employers: Employers should review their COVID-19 prevention plans and 
programs to ensure compliance with AB 654, specifically as they relate to recordkeeping 
requirements under Cal/OSHA’s emergency temporary standards. 

Public Employers: AB 654 applies to both private and public employers unless explicitly 
excluded under one of the exceptions provided above. 

I. SB 93: COVID-19 Layoff Rehire Rules 

In the early weeks of the COVID-19 pandemic, economic activity in many sectors went from red 
hot to nearly frozen, seemingly overnight. The hospitality industry was particularly hard hit, as  

business and leisure travel evaporated. Many businesses were forced to lay off workers, and 
California's unemployment soared. 

In response, the California Assembly initially presented Assembly Bill 3216 (“AB 3216”) to 
Governor Gavin Newsom on September 15, but the Governor vetoed the bill on September 30, 
2020. In his veto message, the Governor noted the “requirements of this bill place too onerous 
a burden on employers” and found that “[t]ying the bill’s provisions to a state of emergency” 
was problematic.  

AB 3216 would have required an employer, as defined, to offer its laid-off employees specified 
information about job positions that became available for which the laid-off employees were 
qualified, and to offer positions to those laid-off employees based on a preference system, in 
accordance with specified timelines and procedures. The bill defined the term “laid-off 
employee” to mean any employee who was employed by the employer for 6 months or more in 
the 12 months preceding the state of emergency giving rise to the application of the bill's 
provisions, and whose most recent separation from active service was due to a public health 
directive, government shutdown order, lack of business, a reduction in force, or other 
economic, non-disciplinary reason related to the state of emergency, as defined. The bill also 
required an incumbent employer, within 15 days after the execution of a transfer document, to 
provide to the successor employer specified information pertaining to eligible employees and 
would require the successor employer to maintain and hire from a preferential hiring list for a 
specified time period.  

Unlike its original iteration, the obligations of Senate Bill 93 (“SB 93”) are less tied to a “state of 
emergency.”43F

44 Notably, all of the provisions of SB 93 may be waived through collective 
bargaining. On April 16, 2021, Governor Newsom signed SB 93 into law. 

                                                 
43 Labor Code, § 6409.6(d)(7). 

44 Labor Code, § 2810.8. 



 

The law does not apply to all California employers. Rather, it applies generally to certain hotels, 
private clubs, event centers, airport hospitality operations, and airport service providers, while 
also applying specifically to janitorial, building maintenance and security services provided to 
office, retail and other commercial buildings.44F

45 

The term “laid-off employee” means any employee who was employed by the employer for 6 
months or more in the 12 months preceding January 1, 2020, and whose most recent 
separation from active service was due to a reason related to the COVID-19 pandemic, 
including a public health directive, government shutdown order, lack of business, a reduction in 
force, or other economic, non-disciplinary reason related to the COVID-19 pandemic. 45F

46 

Within five (5) business days of establishing a position, employers must offer, in writing, its laid-
off employees all job positions that become available for which the laid-off employees are 
qualified and must offer positions to those laid-off employees based on a preference system. If 
more than one employee is entitled to preference for a position, the employer must offer the 
position to the laid-off employee with the greatest length of service based on the employee's 
date of hire for the enterprise. 46F

47 

A laid-off employee who is offered a position must be given at least five (5) business days, from 
the date of receipt, in which to accept or decline the offer. An employer may make 
simultaneous, conditional offers of employment to laid-off employees, with a final offer of 
employment based on the preference system. 47F

48 

The law requires an employer to keep records for three (3) years, including records of 
communications regarding the offers. The following information must also be recorded: (a) full 
legal name; (b) job title at time of layoff; (c) date of hire; (d) last known address of residence; 
(e) last known email address; and (f) last known telephone number. 48F

49 

If an employer declines to recall a laid-off employee due to lack of qualifications and instead 
hires someone other than a laid-off employee, the employer must provide the laid-off 
employee a written notice within 30 days including specified reasons for the decision and the 
length of service with the employer of those hired in lieu of that recall. 49F

50 

The rehire rules apply even in the following situations: 

1. The ownership of the employer changed after the separation from employment of a 
laid-off employee but the enterprise is conducting the same or similar operations as 

                                                 
45 Labor Code, § 2810.8(a)(1)-(4), (7)-(9), (13). 

46 Labor Code, § 2810.8(a)(10). 

47 Labor Code, § 2810.8(b)(2). 

48 Labor Code, § 2810.8(b)(3).

49 Labor Code, § 2810.8(b)(4). 

50 Labor Code, § 2810.8(b)(5). 



 

before the COVID-19 state of emergency. 

2. The form of organization of the employer changed after the COVID-19 state of 
emergency. 

3. Substantially all of the assets of the employer were acquired by another entity that 
conducts the same or similar operations using substantially the same assets. 

4. The employer relocates the operations at which a laid-off employee was employed 
before the COVID-19 state of emergency to a different location. 50F

51 

The following civil penalties could be applied for employers who violate this law: $100 for each 
employee whose rights were violated and $500 per employee in liquidated damages for each 
day the rights of an employee are violated and continuing until such time as the violation is 
cured. 

Takeaways for Employers: Since this law is already in effect, covered employers should 
promptly and carefully review all employee separations since January 1, 2020. Employers must 
identify whether the separation may have been related to the pandemic and whether each 
employee who separated from the employer qualifies as a “laid-off employee,” as defined.  As 
covered employers look to recall employees, they must ensure accurate record keeping for 
those laid-off employees and confirm they received preferential consideration before filling any 
vacancy. In addition, a number of local jurisdictions have instituted similar laws.  

Public Employees: This law only applies to the employers expressly covered by the statute.  

  

                                                 
51 Labor Code, § 2810.8(b)(6). 



 

0BRELEASE OF PEACE OFFICER RECORDS 

 

1BIn 2018, former Governor Jerry Brown signed Senate Bill 1421 (“SB 1421”) into law, which 
created certain exceptions to the general rule that peace officer personnel records are 
confidential and not subject to public disclosure. Following its enactment, SB 1421 made certain 
peace officer records related to specific incidents subject to disclosure under the California 
Public Records Act (“CPRA”). 

2BSenate Bill 16 (“SB 16”) significantly expands on SB 1421’s efforts to make law enforcement 
more transparent and includes changes to several laws that now make the contents of peace 
officer records, including records pertaining to conduct, more accessible. 

A. 3BDisclosure of Records 

As noted, the general rule is that peace officer personnel records are confidential. However, SB 
1421 created several exceptions to this rule, making records relating to the following incidents 
subject to disclosure under the CPRA: (1) officer-involved shooting;51F

52 (2) use of force by a peace 
officer resulting in death or great bodily injury; 52F

53 (3) sustained findings of dishonesty; 53F

54 or (4) 
sustained findings of sexual assault by a peace officer. 54F

55 

Largely motivated by events that occurred in the summer of 2020, including the murder of 
George Floyd, SB 16 expanded the types of incidents in which peace officer records are now 
subject to disclosure. In addition to the incidents described above, records of the following 

                                                 
52 Penal Code, § 832.7(b)(1)(A)(i). 

53 Penal Code, § 832.7(b)(1)(A)(ii). 

54 Penal Code, § 832.7(b)(1)(C). 

55 Penal Code, § 832.7(b)(1)(B)(i). 



 

incidents are now also subject to disclosure under the CPRA: (1) sustained findings involving 
complaints of unreasonable or excessive force; 55F

56 (2) sustained findings that an officer failed to 
intervene against another officer using unreasonable or excessive force; 56F

57 (3) sustained findings 
of an unlawful arrest or unlawful search; 57F

58 or (4) sustained findings of peace officer conduct 
involving prejudice or discrimination based on a protected classification (e.g., race, sex, religion, 
etc.).58F

59 One of the most critical changes that SB 16 created is that agencies are still required to 
produce records of a covered incident even when the officer involved resigns prior to 
completion of an investigation.59F

60 

When responding to a request for records, law enforcement agencies are generally required to 
provide the requested records within 45 days of the request. 60F

61 Under specific circumstances, 
the agency may delay releasing records of incidents that are subject to an active criminal or 
administrative investigation.61F

62 However, from now until January 1, 2023, an agency must 
respond within the standard 45 day period to a request for records of the following incidents if 
they occurred before January 1, 2022: sustained findings involving complaints of unreasonable 
or excessive force; sustained findings that an officer failed to intervene against another officer 
using unreasonable or excessive force; sustained findings of an unlawful arrest or unlawful 
search; or sustained findings of peace officer conduct involving prejudice or discrimination 
based on a protected classification.62F

63 Production of the records of these incidents may be 
delayed if the incident occurred on or after January 1, 2022. 

SB 16 also expanded the responding agency’s duty to redact certain confidential information 
from records that are otherwise subject to disclosure. Agencies must redact the following 
information: 

1. Personal information other than the names and work-related information of peace 
officers (e.g., home address, telephone numbers, identities of family members);63F

64 

2. Information that preserves the anonymity of whistleblowers, complainants, victims, and 
witnesses;64F

65 

3. Confidential medical, financial, or other information, the disclosure of which is 

                                                 
56 Penal Code, § 832.7(b)(1)(A)(iii). 

57 Penal Code, § 832.7(b)(1)(A)(iv). 

58 Penal Code, § 832.7(b)(1)(E). 

59 Penal Code, § 832.7(b)(1)(D). 

60 Penal Code, § 832.7(b)(3). 
61 Penal Code, § 832.7(b)(11).

62 Penal Code, § 832.7(b)(8). 

63 See Penal Code, § 832.7(b)(2). 

64 Penal Code, § 832.7(b)(6)(A). 

65 Penal Code, § 832.7(b)(6)(B). 



 

prohibited under federal law or would be an unwarranted invasion of personal 
privacy;65F

66 and 

4. Any information for which there is a specific, articulable reason to believe that 
disclosure would threaten the physical safety of the peace officer or another person. 66F

67 

Agencies should also note that SB 16 now removes certain information and records from the 
protection of the attorney-client privilege, namely factual information disclosed to or 
discovered by the attorney in an investigation conducted by or on behalf of the agency, and 
billing records related to work done by the attorney (with limited exceptions).  

B. 4BExpansion of Record Retention Requirements for Complaints, Reports, or Findings 

Prior to SB 16, agencies were required to retain all records of complaints of peace officer 
misconduct, as well as any reports or findings relating to such complaints, for at least 5 years. 
SB 16 now requires agencies to retain such records for at least 5 years where there was no 
sustained finding of misconduct. If there was a sustained finding of misconduct, the agency 
must retain the record for at least 15 years. Regardless of whether or not the record was 
eligible for destruction, the agency is prohibited to destroy a record while a request for 
disclosure of that record is being processed or during any pending litigation to determine 
whether the record is subject to disclosure. 67F

68 

C. 5BAdmissibility of Old Complaints Regarding Peace Officer Conduct in Court 

Prior to the enactment of SB 16, evidence rules required a court, in determining the relevance 
of evidence, to exclude from trial any information consisting of complaints concerning peace 
officer conduct that was more than 5 years older than the subject of the litigation. This 
provision was removed from the evidence rules under SB 16. Therefore, a court may consider 
complaints of officer conduct from more than 5 years prior to the litigation in weighing the 
relevance of evidence.68F

69 

D. 6BEmployer Duty to Request and Review Personnel File 

Law enforcement agencies are required to make record of peace officer misconduct 
investigations in the officer’s personnel file. When a peace officer seeks employment with any 
agency that employs peace officers, the officer must provide written authorization for the 

                                                 
66 Penal Code, § 832.7(b)(6)(C). 

67 Penal Code, § 832.7(b)(6)(D). 
68 Penal Code, § 832.5(b). 

69 See California Legislative Information. “SB-16 Peace officers: release of records” (Oct. 1, 2021), available at: 
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202120220SB16; see also Evid. Code, § 1045. 



 

hiring agency to view the officer’s personnel file. 69F

70 

When an officer seeks a lateral peace officer position with any agency that employs peace 
officers, SB 16 now requires that agency to request and review the personnel file and any 
record of misconduct investigations within it prior to hiring the officer. 70F

71 

E. 7BOfficer Duty to Report Use of Force 

SB 16 establishes a legal duty for peace officers to immediately self-report all instances in which 
the officer used force to the officer’s employing agency.71F

72 

Takeaway for Employers: All agencies that employ peace officers should take care to do the 
following: 

 Review policies and procedures for responding to CPRA requests and revise as needed to 
ensure compliance with SB 16, particularly noting the expanded categories of accessible 
records. 

 Comply with all requirements for requesting peace officer personnel files and carefully 
review all records provided for lateral applicants. Agencies should also be cognizant of the 
broader exposure to liability for the negligent hiring of lateral peace officers who repeat 
prior acts of misconduct which were recorded in the officer’s personnel file.  

 Understand the permissible withholding timelines and applicable exceptions to required 
disclosures to limit agency exposure to liability. This is especially important for those 
records which are excluded from the delayed release provisions until January 1, 2023. 

Public Employers: These amendments and additions apply to public agencies that employ 
peace officers. 

  

                                                 
70 Penal Code, § 832.12(a). 

71 Penal Code, § 832.12(b). 

72 Penal Code, § 832.13. 



 

ARBITRATION AGREEMENTS – EXPECT CHANGES IN 2022 

California juries seem to regularly award gigantic verdicts to employees. On December 16, 
2021, a jury awarded a former employee $155.4 million, including $150 million in punitive 
damages, in Rudnicki v. Farmers Insurance Exchange. This verdict comes on the heels of the 
$137 million verdict to a former contract employee in Diaz v. Tesla, Inc. in October 2021.  

While these enormous awards are likely to be reversed or reduced on appeal, they are another 
reminder that arbitration agreements can be valuable tools for private employers. They can 
reduce the cost of litigation, help to resolve disputes more quickly, and keep employment 
disputes out of the hands of unpredictable juries. Class action waivers in arbitration agreements 
also help to reduce baseless wage and hour claims. Arbitration agreements help to even the 
playing field for employers. 

A. 8BA Decision is Expected on the Fate of AB 51, which Bans Mandatory Arbitration 

In October 2019, Governor Gavin Newsom signed Assembly Bill 51 (“AB 51”) into law, which 
prohibited employers from requiring job applicants or current employees to enter into 
arbitration agreements as a condition of their employment.72F

73 More than two years later, the 
fate of the law is still tied up in the courts. A coalition of business groups filed United States 
Chamber of Commerce, et al. v. Bonta in the district court for the Eastern District of California, 
contending that the Federal Arbitration Act (“FAA”) preempted AB 51 and was thus 
unenforceable. A district court stayed AB 51 in December 2019. 

On September 15, 2021, the Ninth Circuit Court of Appeals ruled on a 2-1 basis that AB 51 is 
only partially preempted by the FAA. Specifically, the majority ruled that the portions of AB 51 
that effectively precluded employers from using mandatory arbitration agreements as a 
condition of employment are not preempted by the FAA. The majority, however, also ruled that 
the criminal and civil penalties tied to the violation of AB 51 are preempted by the FAA. A 
strong dissent argued that the majority misinterpreted the broad preemptive effect of the FAA 
and pointed out that the issue will ultimately have to be decided by the U.S. Supreme Court. As 
of January 5, 2022, this ruling is stayed while the Ninth Circuit decides whether to have a 
rehearing before the full panel of Ninth Circuit judges.  

B. 9BWill the Supreme Court Rule that PAGA Claims Can Be Decided through Arbitration?  

California’s Private Attorneys General Act (“PAGA”) authorizes an employee to bring an action 
for civil penalties on behalf of the state against the employer for Labor Code violations 
committed against the employee and other employees, with most of the proceeds of the 
litigation going to the state. There has been an explosion of these claims in recent years, and 
the potential penalties can be staggeringly high for minor violations.  

                                                 
73 See Labor Code, § 432.6; see also Gov. Code, § 12953. 



 

Under current law, arbitration agreements can include class action waivers, but cannot prevent 
employees from bringing PAGA representative actions in court. 73F

74 This issue is currently under 
review by the U.S. Supreme Court. On December 15, 2021, the U.S. Supreme Court agreed to 
hear oral argument in Viking River Cruises, Inc. v. Moriana (No. 20-1573), and determine 
whether under the FAA, arbitration agreements may prevent employees from raising 
representative claims, including under PAGA. 

C. 10BDon’t Delay to Pay Arbitration Fees 

A new law creates a new hoop for employers to jump through in enforcing arbitration 
agreements. Under a law that went into effect in 2020, an employer waives its right to compel 
arbitration if it does not pay the arbitration fee within 30 days after the date it is due.  

The new law, Senate Bill 762 (“SB 762”), requires the arbitrator to issue invoices for fees and 
costs to all parties on the same day and by the same means, and to make the payment due 
upon receipt, unless the arbitration agreement expressly provides a different time for 
payment.74F

75 

As a result, employers should plan to pay the arbitration fee within 30 days of issuance of an 
invoice from an arbitrator, to avoid arguments that arbitration was waived.  

Takeaway for Employers: Arbitration agreements can be a valuable tool for employers. With 
class action waivers, arbitration agreements reduce cost, risk, and baseless claims.  

 Meyers Nave strongly recommends that private employers consider arbitration agreements 
in their handbooks and policies in 2022. 

 If arbitration agreements are already being used, they should be regularly reviewed to 
ensure compliance with the latest legal developments.  

 Employers should plan to have the mediator receive payment of any arbitration fees within 
30 days of issuance of the invoice. 

 At the same time, be alert that in 2022 the law may change, necessitating revisions to 
arbitration agreements.  

Public Employers: Arbitration agreements generally are not used by public employers. 

                                                 
74 Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348. 

75 See Civ. Code, § 1657.1; Code Civ. Proc., §§ 1281.97, 1281.98. 

https://www.supremecourt.gov/docket/docketfiles/html/public/20-1573.html


 

EQUITY IN THE WORKPLACE 

 

A. Litigation Related to Statutes Requiring Diversity on Boards of Directors 

You might recall that California has two diversity statutes related to individuals serving on 
boards of directors. The first, Senate Bill 826 (“SB 826”), required that publicly held companies 
(defined as corporations listed on major U.S. stock exchanges) with principal executive offices 
located in California, no matter where they are incorporated, include minimum numbers of 
women on their boards of directors. 75F

76 Under the law, publicly held companies were required to 
have a minimum of one woman on their boards of directors by the close of 2019. By December 
31, 2021, that minimum remained at one woman for a board with four or fewer directors, but it 
increased to two women if the corporation has five directors, and to three women directors if 
the corporation has six or more directors. 76F

77 

Under the statute, the Secretary may impose fines for violations, ranging from $100,000 to 
$300,000 per violation.77F

78 To date, the Secretary has neither adopted regulations regarding fines 
nor imposed fines for violations. 

While California’s businesses generally appear to have accepted the requirements of the legal 
mandates, litigation has been filed by both taxpayers and shareholders challenging the 
constitutionality of the statutes. 

Recently, a California federal court provided a glimpse into how courts may interpret the 
constitutionality of these mandates in Creighton Meland v. Shirley N. Weber, Case No. 2:19-cv-
2288-JAM-AC, United States District Court, Eastern District of California. Creighton Meland, Jr. 

                                                 
76 See California Legislative Information. “SB-826 Corporations: boards of directors.” (Oct. 1, 2018), available at: 
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201720180SB826 

77 Corporations Code, § 301.3(b). 

78 Corporations Code, § 301.3(e)(1)(A)-(C). 



 

(“Plaintiff”), a shareholder of a OSI Systems, Inc. (“OSI”), a publicly held corporation subject to 
SB 826, challenges the law on equal protection grounds. Specifically, Plaintiff asserts SB 826 
impairs his right to vote for OSI’s board of directors in violation of the Equal Protection Clause 
of the Fourteenth Amendment. Plaintiff seeks to permanently enjoin SB 826. This case presents 
an issue of first impression with respect to equal protection law: whether a minimum gender 
diversity requirement violates the Equal Protection Clause. 

On December 27, 2021, Plaintiff Meland’s motion for preliminary injunction was denied. The 
Court’s assessment was telling. In weighing whether the statute was supported by an 
exceedingly persuasive justification, the Court found that SB 826 was justified as remedying 
past discrimination. However, the Court declined to extend justification of SB 826 on the 
ground that it advances diversity on public boards. In assessing whether the means are 
substantially related to its remedial purpose, the Court found research shows that diversity 
efforts like SB 826 require a critical mass to avoid a token factor.  

The Court declined to apply the rigid rule that gender quotas are per se unconstitutional due to 
the absence of any controlling case law specific to gender quotas. The Court also rejected 
Plaintiff’s argument that SB 826 is not substantially related to its remedial purpose because it is 
overbroad. The Court likewise was not persuaded by Plaintiff’s argument that SB 826 fails 
intermediate scrutiny for lack of a sunset provision. The Court thus found SB 826 is substantially 
related to its remedial goal and likely to survive a facial challenge.  

The Court did not address the remaining preliminary injunction factors since Plaintiff failed to 
demonstrate a likelihood of success on the merits. The Court, however, noted that enjoining 
this law at this early stage may deny highly qualified women who are eager and seeking to join 
corporate boards the opportunities provided by SB 826. The Court stated, “The legislature 
determined that the law was necessary because the glass ceiling had been bolted shut with 
metal, shutting out thousands of qualified women.” 78F

79 Notably, the Court concluded that SB 826 
is not “clearly unconstitutional.” 

Assembly Bill 979 (“AB 979”), patterned after SB 826, requires, no later than the close of 2021, 
that a “publicly held corporation” (defined as above), have a minimum of one director from an 
underrepresented community. 79F

80 No later than the close of 2022, a corporation with more than 
four but fewer than nine directors will be required to have a minimum of two directors from 
underrepresented communities, and a corporation with nine or more directors will need to 
have a minimum of three directors from underrepresented communities. 

A “director from an underrepresented community” means a director who self-identifies as 
Black, African American, Hispanic, Latino, Asian, Pacific Islander, Native American, Native 
Hawaiian, Alaska Native, gay, lesbian, bisexual, or transgender.   

                                                 
79 Creighton Meland v. Shirley N. Weber, Case No. 2:19-cv-2288-JAM-AC, Docket 67. 

80 Corporations Code, § 301.4. 



 

Other related cases challenging the constitutionality of these statutes are:  

1. Crest v. Padilla, Case No. 19STCV27651, 2019 WL 3371990 (Cal. Super. 2019);  

2. Alliance for Fair Board Recruitment v. Weber, No. 2:21-cv-01951-JAM-AC (E.D. Cal. 
2021); and  

3. National Center for Public Policy Research v. Weber, No. 2:21-cv-02168-JAM-AC (E.D. 
Cal. 2021). 

Takeaways for Employers: Since this law is already in effect, corporations should ensure that 
their board composition aligns with the statutory mandates.  

Public Employees: This law only applies to the publicly held companies as defined in the 
statutes. 

 

B. Free Speech for Government Employees: Politicization of the Workplace 

Generally, governments may not prohibit or punish speech. Certain exceptions to this general 
rule include: obscenity, libel/slander, and true threats. Hate speech is protected under the First 
Amendment. 

Free speech protections under the U.S. Constitution and the California Constitution generally 
do not apply to private employers. However, constitutional free speech protections do apply to 
public employees that work for the federal, state, or local government. 

Constitutional Framework: 

The general rule is that public employees do not lose their right to free speech. However, the 
government can control speech directed at its employees more than toward the general public. 



 

The legitimate interest of a government employer will be weighed against the employee’s 
speech. 

Courts will use a five-part test to establish whether or not a public employee’s speech is 
protected under the First Amendment. The employee bears the burden of establishing a prima 
facie case by using the following five-part analysis: 

1. Whether the employee spoke on a matter of public concern; 

2. Whether the employee spoke as a private citizen or public employee; 

3. Whether the employee’s protected speech was a substantial or motivating factor in the 
adverse employment action;  

4. Whether the public employer had an adequate justification for treating the employee 
differently from other members of the general public (also known as Pickering balancing); 
and  

5. Whether the public employer would have taken the adverse employment action even 
absent the protected speech. 

Statutory Framework: 

Some statutes protect or regulate employees’ political activities and affiliations. 

 Employers are prohibited to forbid, prevent, control, or direct the political activities or 
affiliations of their employees, or to threaten their employment or otherwise coerce to 
follow a line of political action or political activity. 80F

81 

 Government employees receive specific protections under Government Code sections 3201 
to 3209; and public school employees also receive protections through Education Code 
sections 7050 to 7058. 

 Local government employees may not participate in political activities while in uniform, and 
agencies may prohibit or restrict employees from engaging in political activities during 
working hours, on the premises of the local agency. 81F

82 

Takeaways for Employers: Employers should proactively create relevant policies and 
procedures, such as any policies on social media, dress code, and anti-harassment / 
discrimination policies. Once there has been an incident of concern, employers are advised to 
first identify whether there is any evidence of disruption. Employers should also review their 
relevant policies and procedures, such as any existing policies on social media, dress code, etc. 
If it is discovered that disruption is occurring, employers should promptly investigate the matter 

                                                 
81 Labor Code, §§ 1101, 1102. 

82 Gov. Code, §§ 3206, 3207. 



 

and ensure that appropriate documentation is made. 

Public Employers: As stated above, free speech protections under the U.S. Constitution and the 
California Constitution generally do not apply to private employers. However, constitutional 
free speech protections do apply to public employees that work for the federal, state, or local 
government. 

 

C. ADA Litigation Related to Website Compliance 

The number of lawsuits alleging websites are not accessible as required by the Americans with 
Disability Act (“ADA”) has been growing rapidly in California. Businesses and public entities 
should proactively update their websites to ensure that they are accessible to individuals with 
disabilities who are visually impaired, blind, deaf, or hard of hearing. 

What Does It Mean for a Website to Be “Accessible”? 

To access and navigate websites, individuals who are blind or hard of hearing may use assistive 
technology such as screen readers, text enlargement software, and text-to-speech programs. 
Hard of hearing employees may need closed captioning to understand videos on websites. 
Although there is no mandated standard for websites, the most commonly used are the Web 
Content Accessibility Guidelines (“WCAG”) created by the World Wide Web Consortium. 

While the ADA was enacted in 1990, before the internet was in common use, courts have found 
that the ADA requires that many websites must be accessible to individuals with disabilities. 
Title II of the ADA prohibits state and local government entities from discriminating against 
qualified individuals with disabilities or excluding them from services, programs, and activities. 
Title III of the ADA requires businesses and nonprofits considered public accommodations to 
provide equal opportunities to access the goods or services they offer. 
 
 

https://www.w3.org/WAI/WCAG2AA-Conformance.html
https://www.w3.org/WAI/WCAG2AA-Conformance.html


 

The Number of Lawsuits Alleging Websites Are in Violation of the ADA is Growing 

After the ADA was enacted, most complaints alleged barriers to access at physical stores and 
restaurants. In recent years, a growing percentage of ADA claims concern access to websites. 
Certain individuals with disabilities and plaintiffs’ attorneys specialize in filing a high volume of 
claims, typically alleging violation of the ADA and the state counterpart, the California Unruh 
Civil Rights Act.  

Despite the high volume of these cases, because most ADA website accessibility cases settle, 
the contours of what is required is slowly developing. In June 2021, for example, in the case of 
Domino’s Pizza v. Robles, Case No. CV 16-6599 JGB (Ex), 2021 WL 2945562 (C.D. Cal. June 23, 
2021), a federal district court judge ruled among other things, that providing a telephone line 
for the plaintiff to place an order was insufficient, where the plaintiff was put on hold for over 
45 minutes when he tried to call. 

With the Increase in Virtual Meetings and Online Services, Public Entities Should Ensure 
Access for Individuals with Disabilities 

Due to the COVID-19 pandemic, over the last 22 months, many public entities made a dramatic 
shift to virtual meetings and providing online services. A number of public entities have 
subsequently received complaints regarding the lack of closed captioning for live and pre-
recorded public meetings, as well as the inaccessibility of websites to individuals who are blind, 
visually impaired, deaf, or hard of hearing. The U.S. Department of Justice has also issued some 
technical assistance documents regarding accessibility. 

Takeaways for Employers: Rather than waiting for a claim, organizations should proactively 
update their websites, and ensure access to their facilities and services. Some suggestions 
include: 

 Have an independent ADA consultant or ADA qualified user test your website for 
accessibility. 

 Update or modify your website as necessary, including displaying the entity’s accessibility 
practices. 

 Conduct routine website accessibility testing, especially after website updates. 

 Evaluate whether other online platforms, such as mobile applications, are accessible. 

Public Employers: Public employers must make sure that that their services are accessible as 
required by Title II of the ADA.  

 

 

https://www.ada.gov/ta-pubs-pg2.htm


 

D. SB 331: “Silenced No More Act” Regarding Non-Disclosure Provisions in Settlement 
Agreements 

Senate Bill 331 (“SB 331”), also known as the “Silenced No More Act,” further limits 
employment settlement and non-disparagement agreements.82F

83  

Settlement Agreements May Not Prevent or Restrict Disclosure of Facts Surrounding a Claim 
of Workplace Discrimination or Harassment 

Since 2019, California law has prohibited settlement agreements in pending civil or 
administrative actions that prevent disclosure of facts in matters involving allegations of sexual 
assault, sexual harassment, workplace harassment or discrimination on the basis of sex, failure 
to prevent such acts, or retaliation for reporting such acts. 83F

84 SB 331 expands these limitations 
by amending Civil Code section 1001 to prohibit a provision in a settlement agreement that 
prevents or restricts disclosure of facts surrounding a claim of workplace discrimination or 
harassment on the basis of any category protected under the FEHA, or a claim of retaliation for 
reporting or opposing such an act. 84F

85  

At the request of the claimant, however, settlement agreements may shield the identity of the 
claimant and all facts that can lead to their identification. 85F

86 Employers may also prohibit 
disclosure of the settlement amount. 

The prohibition of provisions that prevent or restrict disclosure of factual information applies to 
agreements entered into on or after January 1, 2019, rendering such provisions void. 86F

87 
However, the amendment covering discrimination or harassment on the basis of any protected 
category only applies to agreements entered into on or after January 1, 2022. 87F

88 

Employers Cannot Require a Release of Claims or Non-Disparagement Agreement in Exchange 
for a Raise, Bonus, or Continued Employment 

SB 331 also amends Government Code section 12964.5 to make it unlawful for an employer to 
require an employee to sign either a release of claim or right or include certain terms in a non-
disparagement agreement in exchange for a raise or bonus or as a condition of employment or 
continued employment.88F

89 Specifically, non-disparagement clauses may not restrict an 

                                                 
83 See California Legislative Information. “SB-331 Settlement and nondisparagement agreements” (Oct. 8, 2021), available at: 
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202120220SB331. 

84 See California Legislative Information, “Today’s Law As Amended,” supra. 
85 See Code Civ. Proc., § 1001; see also fn. 92. 

86 See Code Civ. Proc., § 1001(a) and (c). 

87 Code Civ. Proc., § 1001(d). 

88 Code Civ. Proc., § 1001(g) 

89 See Gov. Code, § 12964.5(a)(1). 



 

employee’s right to disclose information about unlawful acts in the workplace. 89F

90 The statute 
requires that a non-disparagement provision include language substantially similar to the 
following: “Nothing in this agreement prevents you from discussing or disclosing information 
about unlawful acts in the workplace, such as harassment or discrimination or any other 
conduct that you have reason to believe is unlawful.” 90F

91  

Separation Agreements May Not Restrict Employees’ Abilities to Disclose Information About 
Unlawful Acts 

Similarly, under SB 331, separation agreements with non-disparagement clauses may not 
restrict employees’ abilities to disclose information about unlawful acts in the workplace.91F

92 
However, an employer may include a general release or waiver of all claims in a separation 
agreement.92F

93 The employer must also inform the employee of their right to consult an attorney 
about the separation agreement and provide the employee a reasonable period of at least five 
business days to do so, unless the employee makes a knowing and voluntary decision to waive 
the reasonable time.93F

94  

The prohibitions against releasing claims by current employees and limitations to non-
disparagement agreements do not apply to negotiated settlement agreements to resolve 
claims brought by employees that are pending before a court, administrative agency, 
alternative dispute resolution forum, or in an employer’s internal complaint process. 94F

95 

Takeaways for Employers: Employers should revise their templates to reflect these new laws, 
including offer letters, employment agreements, severance agreements, and settlement 
agreements.  

Public Employers: SB 331 applies to public and private employers. 

E. SB 807: Enforcement of Civil Rights and Record Retention Requirements 

On September 23, 2021, Senate Bill 807 (“SB 807”) was signed into law and made modifications 
to the DFEH’s procedures for enforcing California’s civil rights laws.95F

96 SB 807 also extends 
employer retention requirements for specified employment records and extended the time to 
file certain claims. 

                                                 
90 Gov. Code, § 12964.5(a)(1)(B)(i)-(ii).

91 Gov. Code, § 12964.5(a)(1)(B)(ii), (b)(1)(B). 

92 Gov. Code, § 12964.5(b)(1)(A)-(B). 

93 Gov. Code, § 12964.5(b)(3). 

94 Gov. Code, § 12964.5(b)(4). 

95 Gov. Code, § 12964.5(d). 
96 See California Legislative Information. “SB-807 Enforcement of civil rights: Department of Fair Employment and Housing” (Sep. 24, 2021), 
available at: https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202120220SB807.



 

Record Retention  

Previously, employers were required to retain records such as applications, personnel records, 
membership, or employment referral records for two years after they were created, or after an 
employee was terminated. Starting January 1, 2022, employers must now retain them for four 
years.96F

97 

Statute of Limitations 

SB 807 extends the time for an individual to file a FEHA claim in court. For complaints filed with 
the DFEH, SB 807 tolls the statute of limitations for an individual to file a civil action, until: 1) 
the DFEH files a civil action for the alleged violation; or 2) one year after the DFEH issues 
written notice to a complainant that it has closed its investigation without electing to file a civil 
action for the alleged violation. This provision applies retroactively, but does not revive lapsed 
claims.97F

98 

SB 807 also tolls the deadline for DFEH to file a civil action while a mandatory or voluntary 
dispute resolution is pending.98F

99 

SB 807 clarifies that, for any employment discrimination complaint treated by the DFEH as a 
class or group complaint, the DFEH must issue a right-to-sue notice upon completion of its 
investigation, and not later than two years after the filing of the complaint. 99F

100 

Additional Procedures for DFEH  

SB 807 enables the DFEH to bring an action to compel cooperation with its discovery demands 
in any county in which the DFEH’s investigation takes place, or in the county of the 
respondent’s residence or principal office. 100F

101 SB 807 further authorizes the DFEH and a party 
under DFEH investigation to appeal adverse superior court decisions regarding the scope of 
DFEH’s power to compel cooperation in the investigation within 15 days after the adverse 
decision.101F

102 The court may award attorney’s fees and costs to the prevailing party in the action, 
except for a prevailing defendant, unless the court determines that the DFEH’s petition was 
frivolous when filed or that the DFEH continued to litigate the matter after it clearly became 
frivolous.102F

103 

  

                                                 
97 Gov. Code, § 12946(a). 
98 Gov. Code, § 12960(f)(1)-(3). 

99 Gov. Code, § 12965(a)(5)(D). 

100 Gov. Code, § 12965(c)(1)(B). 

101 Gov. Code, § 12963.5(a); see id., subd. (b). 

102 See Gov. Code, § 12963.5(d). 

103 Gov. Code, § 12963.5(e)(2). 



 

Also, SB 807 expands the counties in which DFEH may bring a civil action to enforce the FEHA to 
any county.103F

104 

Takeaways for Employers: Employers should revise their retention policy to expand retention of 
employee records and track right-to-sue letters of employees who have made complaints or 
requested mediation. 

Public Employees: These modifications apply equally to public employers.  

  

                                                 
104 Gov. Code, § 12965(a)(4). 



 

COMPENSATION AND WAGE & HOUR 

 

A. Minimum Wage Increase 

Effective January 1, 2022, the California minimum wage increased to $14 per hour for small 
employers with 25 or fewer employees, and to $15 per hour for large employers with 26 or 
more employees.104F

105 As enacted under Senate Bill 3, this is the final minimum wage increase of a 
pre-determined dollar amount for larger employers, while the schedule of increases was 
delayed by one year until 2023 for smaller employers. 105F

106 After minimum wage reaches $15 for 
all employers, the minimum wage will be adjusted annually for inflation based on the national 
consumer price index for urban wage earners and clerical workers. 106F

107 

Employers should note that minimum wage increases also affect the salaries of exempt 
employees due to the requirement that exempt employees earn no less than two times the 
state minimum wage for full-time work. 107F

108 In the case of small employers, two times the 
minimum wage of $14 per hour equals a minimum salary of $58,240 per year in order to qualify 
for exemptions. For large employers, two times the minimum wage of $15 per hour equals a 
minimum salary of $62,400 in order to qualify for exemptions. The minimum salary applies to 
both full-time and part-time exempt employees. 

Finally, employers must be aware of local minimum wage increases imposed by your city or 
county. Employers must follow the stricter standard that provides the greatest benefit to 
employees.108F

109 For example, minimum wage in the City of San Jose increased to $16.20 per hour  

                                                 
105 Cal. Dep’t of Industrial Relations. “Minimum Wage” (Dec. 2021), available at: https://www.dir.ca.gov/dlse/faq_minimumwage.htm. 

106 See California Legislative Information. “SB-3 Minimum wage: in-home supportive services: paid sick days” (Apr. 4, 2016), available at 
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201520160SB3; see also Cal. Lab. Code, § 1182.12. 

107 California Department of Industrial Relations. “New Minimum Wage Phase in Requirement 2017-2023 SB 3: Frequently Asked Questions” 
(Dec. 2016, available at: https://www.dir.ca.gov/dlse/SB3_FAQ.htm. 

108 See Cal. Lab. Code, § 515(a). 
109 https://www.dir.ca.gov/dlse/faq_minimumwage.htm. 



 

for all employees, effective January 1, 2022. 109F

110 Thus, employers within the City of San Jose’s 
jurisdiction must pay employees according to the local minimum wage. 

Takeaways for Employers: Employers must update their minimum wage payments and postings 
to reflect state and local increases. In addition, employers must ensure that exempt employees, 
including part-time exempt employees, are being paid according to minimum salary 
requirements. 

Public Employers: Minimum wage requirements are applicable to public and private employers. 

B. Independent Contractor Issues 

California continues to change the classification of independent contractors in limited industries 
with the passage of Assembly Bill 1506 (“AB 1506”) and Assembly Bill 1561 (“AB 1561”). Since 
2018, the classification of independent contractors has been changing, first with the California 
Supreme Court’s ruling in Dynamex v. Superior Court, which was codified in Assembly Bill 5 (“AB 
5”). 

AB 1506 extends the temporary exemption for newspaper publishers and distributors from the 
application of the “ABC test” established in the Dynamex decision to determine if workers are 
employees or independent contractors. The extension will last for three additional years.  

AB 1561 makes four key changes to AB 5 in regard to whether workers are classified as 
independent contractors or employees under the ABC test. 

1. AB 1561 extends the sunset date on provisions related to licensed manicurists under the 
“professional services” exemption from the ABC test. In effect, the sunset date for this 
provisions extends to January 1, 2025. 

2. AB 1561 also extends the sunset date for the section regarding relationships between a 
contractor and an individual performing work as a subcontractor in the construction 
industry (to which the ABC test also does not apply). The sunset date is now extended to 
work performed before January 1, 2025, rather than the current date of January 1, 
2022. 

3. The bill also amends provisions relating to the relationship between a data aggregator 
and an individual providing feedback to the data aggregator (another exemption from 
the ABC test). Specifically, it (1) revises the exemption to instead apply to the 
relationship between a data aggregator and a “research subject”; (2) eliminates the 
requirement that “any consideration paid for the feedback provided, if prorated to an 
hourly basis, is an amount equivalent to or greater than the minimum wage”; and (3) 
defines “research subject” as “any person who willingly engages with a data aggregator 
in order to provide individualized feedback on user interface, products, services, people, 
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works/labor-compliance/minimum-wage-ordinance. 



 

concepts, ideas, offerings, or experiences, and does not engage solely for the purposes 
of completing individual tasks, except as the tasks relate to providing such feedback.” 

4. Lastly, the bill extends the exemption for persons or organizations that are licensed by 
the Department of Insurance, and persons who provide underwriting inspections, 
premium audits, risk management, or loss control work for the insurance and financial 
service industries, to also apply to persons who provide claims adjusting or third-party 
administration. 

Takeaways for Employers: Employers should review any independent contractor arrangements 
they currently have in place to ensure compliance with AB 5 and the enactment of the two new 
laws discussed above. 

Public Employers: AB 5, AB 1506, and AB 1561 apply to both public and private employers. 

C. AB 1003: Expansion of Criminal Penalties for Wage Theft 

Under the old law, an individual committed grand theft when the individual took the money, 
labor, or real or personal property of another in excess of $950. Grand theft is generally 
punishable either as a misdemeanor or as a felony. 

Assembly Bill 1003 (“AB 1003”) makes the intentional theft of wages, including gratuities, in an 
amount greater than $950 from any one employee, or $2,350 in the aggregate from two or 
more employees, by an employer in any consecutive 12-month period punishable as grand 
theft. AB 1003 authorizes wages, gratuities, benefits, or other compensation that are the 
subject of a prosecution under this law to be recovered as restitution. This bill became effective 
on January 1, 2022. 110F

111 

For purposes of this law, independent contractors are included within the meaning of 
employee, and entities that hire independent contractors are included within the meaning of 
employer. 

Takeaways for Employers: Managers should be aware that they can now be held criminally 
liable for theft of wages. Employers should take affirmative steps to ensure wage and hour 
compliance to avoid the significant penalties imposed by AB 1003. This may include providing 
wage and hour training for managers and employees. Employers may also require non-exempt 
employees to review and affirm their time entries before submitting them. Also, employees 
should be provided with written policies on meal and rest breaks, overtime, and off-the-clock 
work, and if there are any waivers, they must be in writing.  

Public Employers: AB 1003 applies to both public and private employers. 

                                                 
111 See California Legislative Information. “AB-1003 Wage theft: grand theft” (Sep. 28, 2021), available at: 
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202120220AB1003; see also Penal Code, § 487m. 



 

LEAVES, BENEFITS, AND ACCOMMODATIONS 

 

A. AB 1033: Expands CFRA to Cover Parents-in-Law 

On September 27, 2021, Governor Newsom signed Assembly Bill 1033 (“AB 1033”), which 
provides that employers must grant eligible employees up to 12 weeks of job-protected time 
off from work annually for the purposes of providing care to a parent-in-law with a serious 
medical condition under the California Family Rights Act (“CFRA”). 111F

112 

AB 1033 also created a mediation pilot program for small employers. Under the pilot program, 
when an employee requests an immediate right to sue alleging a violation of Section 12945.2 
by an employer having between 5 and 19 employees, the department shall notify the employee 
in writing of the requirement for mediation prior to filing a civil action if mediation is requested 
by the employer or employee. The employee must contact the department’s dispute resolution 
division prior to filing a civil action. 112F

113 

AB 1033 goes into effect on January 1, 2022. 

Takeaways for Employers: Employers should review their CFRA policies to ensure that an 
employee’s parent-in-law is covered by the leave of absence provisions. 

Public Employees: The changes to the CFRA under AB 1033 apply to all public employers. 

                                                 



 

B. SB 95: Expiration of COVID-19 Supplemental Paid Sick Leave 

As many employers may recall, Senate Bill 95 (“SB 95”) went into effect on March 29, 2021 
(with retroactive applicability to January 1, 2021). 113F

114 SB 95 expanded requirements for 
employers to provide supplemental paid sick leave to employees impacted by COVID-19. 

On September 30, 2021, SB 95 expired per the provisions of the statute. As such, employers are 
no longer required to provide supplemental COVID-19 paid sick leave under SB 95. In January 
2022, Governor Newsom announced that he is working to reinstate COVID-19 sick leave in 
California. However, employers should also consider whether there are any applicable local 
laws that provide similar paid sick leave time.  

Takeaways for Employers: Employers should consult with legal counsel to determine whether 
there are any other local laws governing COVID-19 paid sick leave. In addition, employers 
should be mindful that employees are entitled to take time off to receive the COVID-19 
vaccination or get tested for COVID-19 if the employer’s policies require them to do so. 

Public Employers: When in effect, SB 95 applied to both public and private employers.  
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