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Current funding levels for public 
infrastructure in the United 
States are inadequate.  Existing 
infrastructure is crumbling due 
to long-deferred maintenance, 
and new infrastructure needed 
by the public is not being built.  
Public-private partnerships (“P3s”) 
cannot completely bridge the 
wide gap between our increasing 
infrastructure needs and our 
limited public resources, but they 
should be part of the mix.  P3s 
have been widely used for decades 
with success in Europe, Canada 
and Australia to develop public 
infrastructure projects.1  They 
also have been available for use 
by California’s local government 
agencies for nearly twenty years, but 
they have not been embraced by 
such agencies as a tool for building 
needed infrastructure despite the 
benefits that P3s can deliver.  This 
two-part article explores P3s and 

“best practices” for addressing 
California’s infrastructure needs 
through private funding.  In 
Part I, the definition of P3s and 
various forms of P3s are initially 
examined.  The focus then shifts 
to the enabling legislation for the 
use of P3s by California’s local 
government agencies.  Part II of 
this article, which will appear in 
the next edition of the Journal, 
will drill down further on P3s, 
examining the pros and cons of 
developing infrastructure projects 
on a P3 basis, a recent P3 success 
story, and the “best practices” for 
establishing and implementing P3 
programs.

DEMAND FOR PUBLIC 
INFRASTRUCTURE AND 
SUPPLY OF PRIVATE 
FUNDS

There is, to be sure, very high 
demand for public infrastructure 
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projects generally in the United 
States and in California.  A recent 
report card issued by the American 
Society of Civil Engineers (the 
“ASCE”) gave the nation’s overall 
infrastructure a “D+” grade and 
estimates that an additional 
$3.6 trillion beyond existing 
funding is needed by 2020 to 
address the “significant backlog 
of overdue maintenance” and the 
“pressing need for modernization” 
of existing infrastructure.2  
Although California’s existing 
infrastructure fares somewhat 
better, earning an overall grade 
of “C” from the ASCE in 2012, 
it is estimated that an additional 
$65 billion is required annually to 
address the State’s infrastructure 
needs.3  According to the ASCE, 
“California’s infrastructure 
investment has not kept up with 
the state’s population demands and 
is continuing to delay much-needed 
renewal and maintenance.”4

Additionally, while the supply of 
public funds for such infrastructure 
projects is low given strained 
government budgets and 
challenging economic times, the 
supply of private funds is relatively 
high and is expected to get higher.  
The amount of private funding 
available for investment in P3s 
is difficult to pinpoint, but some 
estimate that over $250 billion 
is currently available and that as 
much as $2.5 trillion may become 
available globally by 2030, as 
investor appetite for infrastructure 
investment increases.5  The number 
of investment funds dedicated 
to infrastructure has doubled 
between 2006 and 2009, and 
capital in those funds has increased 
threefold over the same period.6  
Further, many large pension 
funds and institutional investors, 
including insurance companies, 
are interested in P3s to tap into 
long-term revenue streams and to 

diversify their holdings, thereby 
increasing the amount of private 
capital potentially available for P3 
projects by another $38 billion.7  
Infrastructure assets are attractive 
to these private investors because 
they tend to be counter-cyclical, 
they generate quality cash-flows 
backed by long-term revenue 
contracts, and they have reasonably 
stable regulatory environments.

However, there is a disconnect 
between this supply and demand, 
and very few of the needed public 
projects are being developed in 
California under a P3 approach.  
This needs to change.  California’s 
crumbling infrastructure and the 
lack of new infrastructure projects 
is negatively impacting the quality 
of life in the State, and hindering 
economic development and job 
growth that could be realized if 
needed projects were designed 
and built.

P3S DEFINED AND 
COMMON P3 FORMS

There is no universally-accepted 
definition of a public-private 
partnership, but a P3 can be 
generally defined as follows:

A contractual agreement 
between a public agency 
and a private sector entity.  
Through this agreement, 
the skills and assets of each 
sector (public and private) 

are shared in delivering a 
service or facility for the 
use of the general public.  
In addition to sharing in 
the resources, each partner 
shares in the risks-and-
rewards potential in the 
delivery of the services and/
or facility.8

P3s are very broadly defined and 
can encompass many different 
forms and payment models.  
Each P3 agreement (also called a 
concession agreement) between 
a private partner (also called 
a concessionaire) and a public 
partner is therefore unique.  
However, there are some common 
forms and payment models that P3 
agreements generally share.  At one 
end of the spectrum, the private 
partner may be contractually 
required to only design and build 
(“DB”) a public infrastructure 
project, though some would say 
that a DB project would not 
qualify as a P3 because there is no 
financing component for which 
the private party is responsible 
and no sharing of the risk/reward 
beyond the construction phase.  
At the other end, and a more 
common P3 form, is an agreement 
calling for the private partner to 
design, build, finance, operate 
and maintain (“DBFOM”) an 
infrastructure project.  Under a 
DBFOM P3 approach, the private 
partner is incentivized to design 

“. . . . while the supply of public funds for 
such infrastructure projects is low given 
strained government budgets and challenging 
economic times, the supply of private funds is 
relatively high and is expected to get higher.”
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and construct a better-performing 
and a longer-lasting facility that 
will cost less to operate and 
maintain over the facility’s entire 
life-cycle.  There are, of course, 
many variants between these two 
P3 forms on the P3 continuum, but 
the private financing component 
is the real driver that allows 
public infrastructure projects to 
be built that otherwise would not 
be built (or would be delayed) due 
to strained public budgets and 
revenue-raising constraints.9

P3 agreements typically range 
in duration from 25 years to 50 
years, depending on the specific 
enabling legislation.  P3s can be 
used for existing infrastructure 
(sometimes called a brownfield 
concession) or new infrastructure 
projects to be built (sometimes 
called a greenfield concession).  In 
the context of an existing facility, 
a DBFOM P3 agreement may call 
for the lease of a public facility, 
such as a wastewater treatment 
plant, to the private entity for 35 
years.  The private partner then 
may be required to make capital 
improvements to the facility in the 
short term to address such things as 
deferred maintenance, expansion 
to accommodate population 
growth since the facility’s original 
construction, and modernization.  
Similarly, in the context of a new 
facility to be built, a DBFOM P3 
agreement may call for the lease 
of public lands upon which a 
wastewater treatment plant, for 
example, is to be built.  In either 
context, a P3 agreement may 
require that the private partner 
make an upfront payment to the 
public entity that can be used to 
retire the public entity’s existing 
debt, if any, or that can be used for 
other public purposes.

Detailed designs for construction 
work to be undertaken by the 
private partner are not typically 

specified in P3 agreements for 
existing or new facilities.  Instead, 
P3 agreements usually establish 
performance criteria and standards 
that the upgraded or new facility 
are to meet, thereby allowing the 
private partner (usually through 
engineers and contractors, or a 
design-builder, hired by the private 
partner) to devise the means and 
methods for an overall design-and-
construction plan, which may also 
include operation-and-maintenance 
methodologies, to meet the 
required performance standards.  
For example, in the context of a 
wastewater treatment plant, the P3 
agreement may require the plant 
to treat a certain quantity and 
quality of influent to a certain level.  
Additionally, it may also require 
that the plant maintain certain 
odor controls, meet certain energy 
efficiencies, and be capable of future 
expansion.  In the longer term, and 
while the short-term improvements 
are being designed and built in 
the case of an existing facility, 
the private partner would operate 
and maintain the facility (usually 
through a private O&M provider 
hired by the private partner) for the 
term of the P3 agreement.  During a 
facility’s operation phase, the private 
partner typically assumes the risk 
of operating and maintaining the 
facility, which in the context of a 
wastewater treatment plant would 
include the risk that fines could 
be levied for the unauthorized 
release of untreated or undertreated 
wastewater.  At the end of a P3 
agreement, the infrastructure facility 
is returned to the public entity in 
a contractually pre-determined 
condition, and the public entity can 
then operate and/or maintain the 
facility itself or outsource this work 
to the private sector.

Whether a P3 project involves 
an existing public facility to be 
upgraded or a new public facility 

to be designed and built, there are 
two primary payment models that 
can be used to provide the private 
partner with a reasonable return 
on investment.  The first is called a 
“user fee” payment model.  Under 
this model, as its name suggests, 
the private partner is paid a return 
on investment through fees paid 
by users of the particular public 
infrastructure project.  Usually, a 
rate-setting mechanism or formula 
is contractually set to establish 
a rate ceiling to ensure that the 
private partner does not receive 
a windfall.  Sometimes, the rate-
setting mechanism also ensures 
that the private partner makes 
a threshold rate of return.  But 
where no floor is established for 
rates, the private partner assumes 
the risk that there will be an 
adequate number of users and that 
user fees generated by the facility 
will be sufficient to cover the 
cost to operate and maintain the 
facility, the service of debt, and a 
reasonable return on investment.  
This risk is less for facilities that 
have “captive” users, such as 
wastewater treatment plants; but 
this risk can be significant for 
facilities that must compete for 
users, such as toll roads where 
drivers can instead use alternate 
roads that are not tolled.10

The other payment model is called 
an “availability” payment scheme.  
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Under this second model, the 
public entity pays contractually 
pre-determined amounts to the 
private partner during the term of 
the P3 agreement.  These payments 
are similar to lease payments, but 
are subject to performance-driven 
deductions if the facility, in whole 
or in part, is underperforming.  
For example, if the infrastructure 
project is not “available” for use 
or if the facility fails to meet 
certain performance standards 
during the P3 agreement’s term, 
the “availability” payments to the 
private partner will be reduced.  
Unlike the “user fee” payment 
model, the private partner under 
an “availability” payment model 
generally assumes no risk that there 
will be an inadequate number of 
users to generate a reasonable rate 
of return.

Significantly, under either the 
“user fee” or “availability” payment 
models, P3 agreements generally do 
not call for the private partner to 
receive significant payments until 
the construction work called for 
under the particular P3 agreement 
has been satisfactorily completed, 
and the infrastructure facility has 
become operational.

CALIFORNIA’S P3 
ENABLING LEGISLATION

Although California has had P3 
enabling statutes for transportation 
infrastructure since 1989, only 
two P3 transportation projects 
have been built to date, though 
a third project – the Presidio 
Parkway project, which is based 
on an availability payment model 
– is currently being built in San 
Francisco.  The two projects already 
built – SR91 and SR125, both 
toll-roads in Southern California 
based on a user-fee payment 
model – would not be considered 
by many to be success stories, and 

the difficulty that private partners 
have historically had in working 
with the California Department 
of Transportation does not bode 
well for a robust P3 program for 
the development of transportation 
infrastructure in the short term in 
California.11

There are also P3 statutes enabling 
the development of courthouses 
and the high speed rail system in 
California.  However, California’s 
Administrative Office of the 
Courts recently stated that it does 
not intend to pursue the further 
development of courthouses 
under a P3 approach after it was 
criticized for building the Long 
Beach Courthouse – the first and 
only courthouse P3 project in 
California, which is still under 
construction – on a P3 basis.12  
Additionally, although the high 
speed rail system holds great 
promise, assuming it weathers 
current political storms and gets 
built, the legislation enabling this 
one system’s development on a 
P3 basis is not broad enough to 
address California’s many other 
public infrastructure needs.

There are, however, broad P3 
enabling statutes in California that 
are available to “local government 
agencies” to develop a variety public 
infrastructure projects using a 
P3 approach.13  Specifically, since 
1996, local government agencies 
have been able to pursue the 
following types of “fee-producing” 
infrastructure projects on a P3 
basis:  irrigation; drainage; energy 
or power production; water supply 
treatment, and distribution; 
flood control; inland waterways; 
harbors; municipal improvements; 
commuter and light rail; highways 
or bridges; tunnels; airports and 
runways; purification of water; 
sewage treatment, disposal, and 

water recycling; refuse disposal; 
and structures or buildings, 
except those that are to be 
utilized primarily for sporting or 
entertainment events.14

Additionally, these enabling 
statutes for local government 
agencies are flexible and allow for 
many forms of P3s that can last 
for as long as thirty-five years.15  
They even allow local government 
agencies to transfer ownership of 
constructed facilities to private 
partners, though ownership must 
revert back to the local government 
agency at the conclusion of the 
P3 agreement.16  As explained 
in the enabling statutes:  “It is 
the intent of the Legislature that 
local governmental agencies have 
the authority and flexibility to 
utilize private investment capital 
to study, plan, design, construct, 
develop, finance, maintain, rebuild, 
improve, repair, or operate, or any 
combination thereof, fee-producing 
infrastructure facilities.”17 

Despite these broadly worded 
enabling statutes for local 
government agencies, there are 
some possible limitations on 
the use of P3s stemming from 
ambiguities in the statutes.18  For 
instance, the enabling statutes 
provide that only “fee-producing 
infrastructure projects” and “fee-
producing infrastructure facilities” 
can be pursued on a P3 basis.19  
The statutes define “fee-producing” 
as meaning that the “operation of 
the infrastructure project or facility 
will be paid for by the persons or 
entities benefited by or utilizing 
the project or facility.”20  Does 
this mean that P3s must be based 
only on a user-fee payment model, 
and that the use of an availability 
payment model is prohibited for 
P3s?  For example, can a local 
government agency enter into a 
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P3 agreement by which the private 
partner will design, build, finance 
and maintain a new firehouse 
needed in a community?  The 
general definition of a P3 project 
contemplates use of the facility by 
the general public, as opposed to 
a specific government entity, such 
as a fire department.  However, 
the firehouse would be “utilized” 
by a government entity, and the 
enabling statutes allow for payment 
to the private partner for the 
project “by the persons or entities 
benefited by or utilizing the project 
or facility.”  Until this ambiguity 
is resolved, social infrastructure 
projects, which typically do not 
produce a fee, may be difficult to 
develop in California.

Another ambiguity involves 
Proposition 218, and whether a P3 
project that entails the raising of 
user fees (as would nearly always 
be the case) requires a Proposition 
218 vote.  Proposition 218, which 
was passed in 1996 (the same year 
as the P3 enabling statutes for local 
government agencies), generally 
prohibits local governments from 
raising property-related taxes, 
fees, assessments or other charges 
without voter approval  
“[n]otwithstanding any other 
provision of law.”21  However, 
Proposition 218’s limitations do not 
apply to “private fees,” and user fees 
paid to a private partner under a 
P3 agreement could be considered 
a private fee, the increase to 
which would not necessarily 

require a Proposition 218 vote.22  
Additionally, the P3 enabling 
statutes for local government 
agencies do not specifically require 
a Proposition 218 vote before a 
P3 agreement is entered into by 
a local government agency.  All 
that is required under the P3 
statutes is that a local government 
agency “conduct at least one public 
hearing at which public testimony 
will be received regarding a 
proposed user fee revenue or 
increase in user fee revenues.”23  
After the public hearing, the local 
government agency can “levy 
a new fee or service charge or 
approve an increase in an existing 
fee or service charge,” provided it 
does so through an ordinance or 
resolution.24

Thus, it would seem that a 
Proposition 218 vote would 
not be required before a local 
government agency decided to 
pursue a P3 project if the user fees 
to be produced through the P3 
project were considered “private” 
fees.  Under this approach, user 
fees could be established or 
raised pursuant to the procedures 
called for under the P3 enabling 
statutes.  The acceptability of 
this approach is not entirely 
settled in all contexts.  User fees 
for some P3 projects could be 
considered a property-related tax 
or assessment, which could be 
subject to Proposition 218’s voter-
approval requirement.25  More 
specifically, user fees for some types 
of P3 projects, such as waste-water 

treatment plants, are typically tied 
to a parcel of property, whereas 
user fees for other types of P3 
projects, such as bridges or tunnels, 
are not tied to a particular parcel, 
but instead tied to actual usage 
of the P3 facility.  In the former 
context, where fees are tied to a 
parcel, there is a higher likelihood 
that a Proposition 218 vote would 
be required, whereas in the latter 
context, where fees are tied to 
actual usage, there is a lower 
likelihood that a Proposition 218 
vote would be required.  Again, 
though, this is not entirely certain, 
and for this reason, there remains 
a risk that a disgruntled property 
owner will challenge an increase 
in the user fees that a P3 project 
would normally entail when such 
fees are tied to parcels of property.

CONCLUSION

Local government agencies have 
a powerful tool to address their 
infrastructure needs.  That little-
used tool is the P3 project delivery 
method that can be used to 
develop projects through private 
funding.  P3s can help bridge the 
gap between the State’s public 
infrastructure demands with the 
supply of private capital available 
to invest in P3 projects.  In Part 
II of this article, the focus will 
shift to the pros and cons of 
developing infrastructure projects 
under a P3 approach.  Although 
not every infrastructure project 
is appropriately pursued on a P3 
basis, many larger, technically-
complex projects could benefit 
from the private sector’s 
involvement.  The benefits P3s 
offer extend beyond the particular 
P3 project to be built and can 
be wide ranging, and there is a 
recent P3 success story that will 
be examined.  Finally, Part II will 
explore the “best practices” for 
establishing and implementing P3 
programs.

“. . . . these enabling statutes for local 
government agencies are flexible and allow for 
many forms of P3s that can last for as long as 
thirty-five years.”
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and the passage of an ordinance 
or resolution, this lower threshold 
would be trumped by Proposition 
218’s more onerous voter-approval 
requirement given Proposition 
218’s status as an amendment to 
California’s Constitution.  But 
see  Citizens Ass’n of Sunset Beach v. 
Orang Cnty. Local agency Formation 
Comm’n., 209 Cal.App.4th 1182 
(2012)(certain property-related 
taxes imposed pursuant to 
Cortese-Knox-Hertzberg Act not 
subject to Proposition 218 voting 
requirements). 



The Public Law Journal • www.calbar.ca.gov/publiclaw • Vol.36, No.3, Summer 2013

8

Public law Journal
www.calbar.ca.gov/publiclaw

EDITOR
Brian E. Washington

brian.washington@acgov.org
Chief Assistant County Counsel, Alameda County

ASSISTANT EDITORS

K. Scott Dickey
sdickey@publiclawgroup.com

Renne Sloan Holtzman Sakai LLP

Donna R. Mooney
drm327@gmail.com

Bryan Otake
botake@mwdh2o.com

Senior Deputy General Counsel 
Metropolitan Water District of Southern California

Elizabeth Pianca
elizabeth.pianca@cco.sccgov.org

Deputy County Counsel, Santa Clara County

Kenneth J. Price
kprice@bakermanock.com

Baker Manock & Jensen PC

Scott C. Smith
scott.smith@bbklaw.com
Best Best & Krieger LLP

Design & Production
Documation, LLC

www.documation.com

SubmiSSionS

We solicit original manuscripts on public law topics. 
Authors are encouraged to communicate with editors 
about a topic prior to preparing and submitting an article.

Manuscripts should be no more than 3,000 words. 
The editorial staff reserves the right to edit submitted 
manuscripts as necessary. Edited manuscripts will be sent 
to authors for approval only where extensive revision 
might affect an article’s substance. Manuscripts should 
be sent to the editor at address above. MCLE self-study 
credit up to 12.5 hours may be available to published 
contributing authors.

rePrintS and SubScriPtionS

Inquiries regarding reprints and subscriptions should be 
addressed to Kristina Robledo, State Bar of California, 
Kristina.Robledo@calbar.ca.gov, (415) 538-2467.

diSclaimer

The statements and opinions here are those of editors 
and contributors and not necessarily those of the 
State Bar of California, the Public Law Section or 
any government body. This publication is designed to 
provide accurate and authoritative information regarding 
the subject matter covered, and is made available with 
the understanding that the publisher is not engaged 
in rendering legal or other professional service. If legal 
advice or other expert assistance is required, the services 
of a competent professional should be sought.

©2013 The State Bar of California,  
180 Howard Street, San Francisco, CA 94105

Public Law Section
– Mission Statement –

The mission of the Public Law Section is to ensure that laws relating to the function and 
operation of public agencies are clear, effective and serve the public interest; to advance 
public service through public law practice; and to enhance the effectiveness of public 
law practitioners. The Section focuses on addressing issues related to administrative 
law, constitutional law, municipal law, open meeting laws, political and/or election law, 
education law, state and federal legislation, public employment, government contracts, tort 
liability and regulations, land use/environment issues, and public lawyer ethics.

The Section provides topical educational programs, seminars and resource materials; works 
to enhance the recognition of, and participation by, public law practitioners in the State 
Bar; presents its annual Ronald M. George Public Lawyer of the Year award to public law 
practitioners who have made significant and continuous contributions to the profession; and 
publishes the quarterly Public Law Journal.

– Executive Committee Roster –

CHAIR Donna R. Mooney
Jodi L. Cleesattle Oakland

San Diego
Bryan Otake

VICE-CHAIR Los Angeles
David H. Hirsch
San Luis Obispo Elizabeth Pianca

San Jose
TREASURER
K. Scott Dickey Kenneth J. Price
San Francisco Fresno

SECRETARY Randy E. Riddle
Caroline Burgess Fowler San Francisco

Santa Rosa
Janine A. Sarti

IMMEDIATE PAST CHAIR San Diego
Sheryl L. Bratton

Santa Rosa Scott C. Smith
Irvine

MEMBERS
John M. Appelbaum Rachel H. Sommovilla

Sacramento Richmond

Jill Burkhardt Brian E. Washington
San Diego Oakland

Nelson H. Chan
Elk Grove

– Advisors & Staff –

Saul Bercovitch Clark E. Gehlbach Raquel M. Priequez
Sections Legislative Board Liaison San Diego

Representative Roseville
San Francisco Kristina Robledo

Douglas P. Haubert Section Coordinator
Justine R. Block Long Beach San Francisco

Los Angeles
Jonathan L. Kramer Luis J. Rodriguez

Natalie P. Bocanegra Los Angeles Board Liaison
Sacramento Los Angeles

Bonnie C. Maly
Jacqueline M. Carey-Wilson CEB Liaison Nancy K. Schreiner

San Bernadino Oakland Oxnard

Betty Ann Downing Michael Mullen Pamela Wilson
Long Beach Web Coordinator Director of Sections

San Francisco San Francisco
Leslie M. Gallagher

San Diego Tim J. Nader
San Diego



The Public Law Journal • www.calbar.ca.gov/publiclaw • Vol.36, No.3, Summer 2013

9

Message from the Chair
By Jodi L. Cleesattle*

DON’T MESS WITH THE PUBLIC RECORDS ACT

Less than two 
months after 
the Public 
Law Section 
wrapped up 
its inaugural 
California 
Public Records 

and Open Meetings Conference 
April 26 (see article on page 
22), open government advocates 
exploded at the news that the state 
budget plan approved by lawmakers 
included a provision allowing 
local governments to opt out of 
significant parts of the California 
Public Records Act.

The provision, included in the 
budget plan approved by lawmakers 
in mid-June, would have allowed 
local governments to turn down 
requests for records without citing 
a legal reason, would no longer 
require them to respond to records 
requests within 10 days, would no 
longer require them to help the 
public by describing what records 
exist, and would no longer require 
them to release data bases and 
spreadsheets in the form they 
are kept, instead giving them the 
option of picking their own format, 
such as paper copies.

Gov. Jerry Brown had said he 
favored some changes to the Public 
Records Act that would save the 
state the cost of reimbursing local 
government bodies for the cost of 
compliance. Since passage of the 
CPRA in 1968, the Act had been 
expanded, including provisions 
allowing local governments to 
bill the state for costs for certain 
tasks mandated by the Act. But 
open government advocates were 
shocked when the details of the 
cost-saving measures emerged in a 
rider attached to the budget bill.

“The suspensions cannot be 
justified by fiscal necessity,” said 
Terry Francke, general counsel 
of open government group 
Californians Aware and a speaker 
at the Public Law Section’s Public 
Records and Open Meetings 
Conference. “So what are they 
doing in a budget bill? One 
reasonable conclusion is that 
someone simply wants to take 
these burdens off local government 
whether they are threatening the 
state treasury or not.”

Local government officials were 
quick to assert that they would 
continue complying with the 
CPRA’s current requirements on 
their own dime.

Chris McKenzie, executive director 
for the League of California Cities, 
told the Los Angeles Times he 
expected local governments to 
continue complying with all aspects 
of the law, even if they’re not 
mandatory.

“It’s unfortunate the state won’t 
be paying for it,” he said. “But 
given that they haven’t been paying 
for it in the past, this is not a sea 
change.”

Whether or not local governments 
would continue to comply or 
opt out remains an unanswered 
question because public pressure 
forced the Legislature to pass a 
new budget bill without the CPRA 
opt-out provisions at the end of 
June. And Democrats in the state 
legislature say they will now push 
for an amendment in the state 
Constitution to ensure public 
access to government documents 
and specify that local agencies will 
be responsible for paying for the 
law’s implementation.

While that’s somewhat bad news 
for cash-strapped local governments 
who might have welcomed the state 
reimbursements, it’s good news for 
good government. As inconvenient 
and sometimes costly as it may be 
for government agencies to respond 
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to public records requests, the 
benefits of transparency greatly 
outweigh the hassles. Government 
business must be conducted in 
the light, where the public can see 
and comment on the actions that 
affect them. The fast and frenzied 
reaction to the budget bill’s CPRA 
changes illustrates the point. 

People want to know what their 
government is up to—and when 
they don’t like it, they react.

Score one for the California Public 
Records Act and the people’s right 
to know.

* Jodi L. Cleesattle is a Deputy Attorney 
General in the Employment and 
Administrative Mandate Section of 
the Civil Division of the California 
Department Justice. She works in the 
DOJ’s San Diego office, defending state 
agencies in employment litigation.

10

Follow the Public Law Section
on Facebook and Twitter!

The Public Law Section now has its own Facebook page 
and Twitter account. Find us on Facebook at 

www.facebook.com/#!/calbarpubliclaw and follow us on 
Twitter at @calbarpubliclaw, so we can keep you 

up-to-date on our latest news and events

You can also follow all State Bar and Section doings on 
Facebook at http://www.facebook.com/calbarsections 

and on Twitter at @StateBarCA @calbarsections.

We’re looking forward to interacting with our members as 
well as the wider community, and we’ll be reaching out to 

those who are not currently members.

Check us out – if you like what you see, 
“like” us on Facebook and follow us on Twitter.



The Public Law Section
of The State Bar of California

HONORS

Burk E. "Buck" Delventhal
2013 Ronald M. GeoRGe Public lawyeR of The yeaR

Please Join Us for a Reception to Honor Burk E. “Buck” Delventhal

Friday, October 11, 2013 | 4:30 pm – 6:00 pm

San Jose Marriott – Salon I & II

Presentation by Chief Justice Tani Cantil-Sakauye

The Public Law Section Wishes to Extend Its Grateful Appreciation to the Sponsors 
of the 2013 Ronald M. George Public Lawyer of the Year Award and Reception Honoring Burk E. “Buck” Delventhal.

Gold SPonSoRS

Arnold & Porter LLP
Liebert Cassidy Whitmore

Holland & Knight
Burke, Williams & Sorensen LLP

SilVeR SPonSoRS

Telecom Law Firm PC
Richards Watson Gershon

Remy Moose Manley
Carmel & Naccasha LLP

League of California Cities
County Counsels’ Association of California

Littler Mendelson
Hansen Bridget

bRonZe SPonSoRS

Meredith, Weinstein & Numbers LLP
Bertrand, Fox & Elliot

Law Offices of William R. Seligmann
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Public Law Section to Sponsor 
MCLE Programs at State Bar 

Annual Meeting

The Public Law Section will 
sponsor five MCLE programs 
at the State Bar’s 2013 Annual 
Meeting, October 10-13, in San 
Jose, covering a broad range of 
interesting topics in public law.

The Annual Meeting, set in San 
Jose for the first time, will feature 
100-plus cutting-edge education 
programs, luncheons with 
renowned speakers, receptions and 
award ceremonies (including the 
Public Law Section’s own Public 
Lawyer of the Year reception, 
see page 11), and other exciting 
activities.

Join us in San Jose for the 
following programs sponsored or 
co-sponsored by the Public Law 
Section:

PANEL #9 
Board of Equalization 
Reallocation Proceeds: Going 
After Your Sales Tax Money
(Thursday, Oct. 10, 
11A.M-12:00P.M)

The State Board of Equalization 
makes decisions to reallocate sales 
and use tax revenues collected 
under the Bradley-Burns Uniform 
Local Tax Law. This program 
will discuss the ins and outs of a 
reallocation proceeding, focusing 

on building the best record in 
order to preserve judicial review. 

Benjamin 
Stock is 
a partner 
at Burke, 
Sorenson 
and Williams 
in Oakland.  
Stock’s 
transactional 

and litigation practice emphasizes 
municipal law, eminent domain, 
land use, and construction law.  

Jon Pomidor, 
who recently 
retired, was 
the City 
Attorney of 
Livermore, 
where he led 
an office of 
five attorneys 

handling all aspects of municipal 
law.  Pomidor now consults with 
California cities and public entities.

PANEL #18 

Due Process in Public Sector 
Employment Law 
(Thursday, October 10, 
2:30P.M.-4:00P.M.)

This session will outline the steps 
of procedural predisciplinary due 
process for at will and for cause 
employees in the public sector. 
Participants will receive templates 
for each step in the process.

Suzanne 
Solomon, 
Of Counsel 
at Liebert 
Cassidy 
Whitmore 
in San 
Francisco, 
is a trial 

lawyer who has represented public 
entities, private companies and 
individuals in a wide range of 
employment disputes for more 
than 18 years.  Solomon regularly 
advises governmental agencies 
on all aspects of employment law, 
including employee discipline, leave 
laws, Americans with Disabilities 
Act compliance, and investigating 
and responding to discrimination 
complaints. Her practice includes 
developing and presenting 
management training on subjects 
including due process, reasonable 
accommodation, privacy, and 
prevention of discrimination.
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PANEL #95 
Chemerinsky Talks about 
Supreme Court Cases
(Saturday, October 12, 
10:00A.M.-12:00P.M.)

Dean Erwin Chemerinsky will 
review the most interesting civil and 
criminal cases in the past year before 
the United States Supreme Court.

Dean 
Chemerinsky 
is the 
founding 
Dean and 
Distinguished 
Professor of 
Law, and 
Raymond 

Pryke Professor of First 
Amendment Law, at the University 
of California, Irvine School of 
Law, with a joint appointment 
in Political Science. His areas 
of expertise are constitutional 
law, federal practice, civil rights 
and civil liberties, and appellate 
litigation. He is the author of 
seven books, most recently, 
The Conservative Assault on the 
Constitution (October 2010, Simon 
& Schuster), and nearly 200 articles 
in law reviews. He frequently 
argues cases before the nation’s 
highest courts, and also serves as 
a commentator on legal issues for 
national and local media.

PANEL #134 

Local Gun Regulation: How Far is 
Too Far?
(Sunday, October 13, 
8:00A.M.-9:30A.M)

In the wake of mass shootings, 
local governments are asking 
what they can do. This program 
will explore restrictions and 

opportunities and federal and state 
law and will cover interpretation 
of the Second Amendment, as well 
as areas left open for local action 
among the prolific firearms laws 
enacted by the state legislature.   

T. Peter 
Pierce, a 
shareholder 
at Richards 
Watson 
Gershon, 
specializes 
in writs 
and appeals 

and represents public agencies 
and private clients across a broad 
range of cases involving all aspects 
of land use and zoning, inverse 
condemnation, constitutional 
law, telecommunications law, fair 
housing law, elections law, CEQA 
and other areas.  Pierce is certified 
as a specialist in appellate law by 
the State Bar of California Board 
of Legal Specialization. 

Barbara 
Parker is the 
elected City 
Attorney of 
the City of 
Oakland.  
Parker has 
extensive 
experience 

as an attorney at all levels of 
government – federal, state and 
local – including more than five 
years as an Assistant United States 
Attorney for the Northern District 
of California. Prior to becoming 
City Attorney, Parker served for 
20 years in the Oakland City 
Attorney’s Office, including more 
than 10 years as Chief Assistant 
City Attorney.  In 2005, the State 

Bar Board of Governors appointed 
Parker to the State Judicial Council.

PANEL #135 
Public Sector Employment Law 
Administrative Practice 101
(Sunday, October 13, 
8:00A.M.-9:30A.M.)

This session will cover the basics on 
advocating for public entity clients 
before administrative tribunals in 
the following employment areas: 
Public Employment Relations 
Board, CalPERS disability 
retirement; unemployment 
appeals, and Department of Fair 
Employment and Housing.

Cepideh 
Roufougar 
represents 
public and 
private sector 
management 
in all areas 
of labor and 
employment 

law. She regularly provides advice 
and counsel about litigation 
avoidance, employee management 
issues, implementing disciplinary 
actions, collective bargaining 
issues, and the California Public 
Safety Officers and Firefighters 
Procedural Bill of Rights Acts. Ms. 
Roufougar has handled numerous 
arbitrations and administrative 
appeals on disciplinary actions, 
enforced management rights 
through collective bargaining and 
grievance administration, and 
conducted workplace investigations.



86TH ANNUAL MEETING
San JoSe | ocTobeR 10-13, 2013

The Public law SecTion
is pleased to announce the following programs, as part of the 2013 State Bar Annual Meeting in San Jose

Board of  Equalization Reallocation Proceeds: 
Going After Your Sales Tax Money
 Thursday, October 10, 2013
 11:00 AM – 12:00 PM
 Speakers: Benjamin Stock, Esq.; Jon Pomidor, Esq.  

Due Process in Public Sector Employment Law
 Thursday, October 10, 2013
 2:30 PM – 4:00 PM
 Speakers: Suzanne Solman; Liebert Cassidy

Chemerinsky Talks about Supreme Court Cases 
 Saturday, October 12, 2013
 10:00 AM – 12:00 PM 
 Speaker: Dean Erwin Chemerinsky

Local Gun Regulation: How Far is Too Far?
 Sunday, October 13, 2013
 8:00 AM – 9:30 AM
 Speakers: Peter Pierce, Esq.; Barbara Parker, Esq. 

Public Sector Employment Law Administrative Practice 101
 Sunday, October 13, 2013
 8:00 AM – 9:30 AM
 Speaker: Cepideh Roufougar

Register Today!
www.calbar.ca.gov/annualmeeting
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Developing Trends in Medical 
Marijuana Regulations

By Krysten E. Hicks and Ruthann G. Ziegler*

INTRODUCTION

Seventeen years after the 
passage of Proposition 215 (the 
“Compassionate Use Act” or 
“CUA”) and nine years after 
the adoption of Senate Bill 
420 (the “Medical Marijuana 
Program Act” or “MMPA”), local 
governments still wrestle with 
medical marijuana’s continued 
controversies.  Issues faced by 
local governments range from 
regulating or banning dispensaries 
and marijuana cultivation to 
balancing individual rights against 
community interests.  Although 
the California Supreme Court 
recently affirmed local government 
authority to ban medical marijuana 
collectives, dispensaries and 
cooperatives, guidance on medical 
marijuana law remains far from 
clear, leaving local governments 
caught in this balancing act.  

LEGAL BACKGROUND

I. FEDERAL LAW

The federal Controlled Substances 
Act (“CSA”)1 classifies marijuana 
as a Schedule 1 controlled 
substance, and prohibits, except for 
certain research, the possession, 

distribution and manufacture of 
marijuana.2  The classification of 
marijuana as a Schedule I drug 
signifies that, according to the 
federal government, marijuana has 
a high potential for abuse, has no 
currently accepted medical use in 
treatment in the United States, and 
has no accepted safe use even as a 
drug under medical supervision.3  
Consequently, individuals using 
marijuana for medical purposes, 
regardless of compliance with state 
law, are still subject to criminal 
prosecution under federal law 
for the possession, distribution, 
transportation or manufacture of 
marijuana.4

Beginning in 2009, the federal 
government took what many 
considered to be a passive approach 
to the enforcement of the CSA 
as it related to marijuana, and 
issued a memorandum (hereinafter, 
“the Memorandum”) indicating 
that federal resources should 
not focus on individuals using 
marijuana when such use was 
in “clear and unambiguous 
compliance” with applicable state 
law.5  Although nothing in the 
federal Memorandum was intended 
to preclude the investigation or 

prosecution of individuals using 
state law as a pretext for the 
production or distribution of 
marijuana, many people interpreted 
the Memorandum as the federal 
government’s declaration that it 
would not prosecute any marijuana 
violations.6  The Memorandum, in 
actuality, stated that states cannot 
authorize violations of federal law, 
but that commitment of federal 
resources and priorities for that 
commitment would be considered 
on a case-by-case basis.7  In 2011, 
the federal government reaffirmed 
its commitment to the enforcement 
of the CSA in all states, and its 
position that the commercial 
cultivation, sale, distribution and 
use of marijuana for purported 
medical purposes was not shielded 
from federal enforcement, even if 
consistent with state law.8
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II. CALIFORNIA LAW

Similar to federal law, the 
California Uniform Controlled 
Substances Act9 prohibits and 
punishes individuals who possess, 
cultivate, sell, and transport 
controlled substances, including 
marijuana.10  Furthermore, 
locations used for the purposes 
of selling, storing and giving away 
controlled substances may be 
abated under the state “drug den” 
abatement law.11

In 1996, California voters approved 
the Compassionate Use Act, 
encouraging federal and state 
governments to implement a 
plan for the safe and affordable 
distribution of marijuana to 
all patients in medical need of 
marijuana.12  The most significant 
statutory change made by the 
CUA was a limited exception to 
state criminal penalties for the 
possession and cultivation of 
marijuana for personal medical 
purposes.13  This limited exception 
applies to a “qualified patient,” 
a person with an identification 
card, or to that patient’s “primary 
caregiver.”  A “qualified patient” is 
a person entitled to the protections 
of the CUA because he/she has the 
written or oral recommendation 
or approval of a physician to use 
marijuana.14  A “primary caregiver,” 
for purposes of the CUA, is an 
individual designated by a qualified 
patient, who has consistently 
assumed responsibility for the 
housing, health or safety of the 
patient.15  The primary caregiver 
has the same criminal defense to 
state criminal penalties for the 
possession or cultivation of medical 
marijuana.

In 2003, the California Legislature 
adopted the Medical Marijuana 
Program Act in an effort to 
clarify the scope of the CUA, to 
give additional guidance to law 
enforcement, and to enhance the 
access of qualified patients and 
primary caregivers to medical 
marijuana through “collective, 
cooperative cultivation projects.”16  
The MMPA provides, among other 
things, that qualified patients 
and primary caregivers who 
associate in order to collectively or 
cooperatively cultivate marijuana, 
shall not solely on that basis be 
subject to state criminal liability 
for various offenses related 
to marijuana.17  The MMPA’s 
exemptions from criminal liability 
include, but are not limited to, the 
possession, cultivation, harvesting 
and processing, transportation, 
sale, furnishing or administering of 
medical marijuana.18  The MMPA 
also created the term “person 
with an identification card.”  A 
person with an identification card 
is a qualified patient who has 
obtained a document issued by 
the State Department of Health 
Services identifying that patient as 
authorized to engage in the medical 
use of marijuana.19  

Two amendments to the MMPA 
gave additional guidance to local 
governments as to their authority 
to regulate dispensaries.20  In 
2010, the Legislature amended the 
MMPA to prohibit dispensaries 
or providers from possessing, 
cultivating or distributing medical 
marijuana within a 600 feet of a 
school.21  This amendment also 
clarified that nothing in California 
law prohibits local governments 

from adopting ordinances or 
policies that further restrict 
the location or establishment 
of dispensaries.22  Further 
amendments to the MMPA in 
2011 added language indicating 
that nothing in the law prevented 
local governments from adopting 
ordinances regulating the location, 
operation or establishment of 
dispensaries.23  Both of these 
amendments provided additional 
guidance to local government and 
played key roles in the development 
of case law ratifying local 
government’s ability to regulate 
dispensaries.

CALIFORNIA SUPREME 
COURT CLARIFIES 
AUTHORITY OF LOCAL 
GOVERNMENTS

As discussed above, state law 
explicitly grants local governments 
the authority to regulate the 
location and establishment of 
dispensaries.24  Until recently, 
appellate courts disagreed 
regarding whether a local ban on 
dispensaries was preempted under 
these federal or state laws.25  The 
Supreme Court finally resolved this 
split of authority in City of Riverside 
v. Inland Empire Patients Health and 
Wellness Center, Inc. et al.26  That 
decision is now binding precedent 
on which local governments 
may rely as explicit authority 
for regulating or even banning 
dispensaries.  City of Riverside held 
that nothing in the CUA or the 
MMPA expressly or impliedly 
preempts zoning ordinances 
declaring medical marijuana 
dispensaries prohibited uses in a 
local jurisdiction.27

The Supreme Court found that the 
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plain language of the CUA and the 
MMPA is limited in scope, granting 
specific persons and groups 
immunity from specified state laws 
relating to medical marijuana.  
State law does not create a 
broad right to access medical 
marijuana “without hindrance 
or inconvenience.”28  Neither 
law guarantees the availability of 
locations for dispensaries, restricts 
the broad authority traditionally 
possessed by local jurisdictions 
to regulate zoning and land use 
planning within their borders, 
or requires local zoning and 
licensing laws to accommodate the 
dispensaries or the distribution of 
medical marijuana.  As a result, 
the Court determined that state 
law did not expressly preempt 
Riverside’s ban on dispensaries.29

The Supreme Court further 
rejected the argument that state 
law impliedly preempted Riverside’s 
ordinance.  First, there was no 
duplication between state law and 
the city’s ordinance, and in fact 
“the two schemes are coextensive.”30  
State law decriminalized specific 
activities related to marijuana for 
state enforcement purposes, but 
the local ordinance found that the 
use of property for certain activities 
constituted a local nuisance.31  
Second, Riverside’s dispensary 
ban did not contradict state law 
because persons who comply 
with the zoning law could comply 
with state law simultaneously.32  
Furthermore, there was no attempt 
by the Legislature to occupy the 
entire field of medical marijuana 
regulation as a matter of statewide 
concern, or to partially occupy 
the field under circumstances 

indicating that further local 
regulation would not be tolerated.33  
The Court recognized that 
while some local governments 
might consider themselves well-
suited to accommodate medical 
marijuana dispensaries, other 
jurisdictions may determine 
that the dispensaries present an 
unacceptable local risk and burden 
and thus wish to ban them.  The 
Court reasoned that it would be 
impractical to assume that voters 
or the Legislature intended to 

impose a “one-size-fits-all” policy 
for all local jurisdictions and 
dispensaries.34  Finally, although 
the MMPA exempts qualified 
patients and primary caregivers 
from state nuisance laws under 
the state’s drug abatement laws, 
the Court found nothing in state 
law limiting local government’s 
ability to define nuisances for local 
purposes, or to seek abatement of 
such nuisances.35

In upholding the City of Riverside’s 
ban on dispensaries, the Court 
held that California law does not 
preempt local bans on medical 
marijuana dispensaries, and that 
local bans are a valid exercise of 

local government’s traditional land 
use and police powers.36  The intent 
of the state law, the Court found, 
was to remove state-level criminal 
and state-level civil sanctions 
from specified medical marijuana 
activities, but state law did not 
mandate local accommodation of 
medical marijuana dispensaries.37  
Consequently, local governments 
retain the authority to regulate 
or ban medical marijuana 
dispensaries.

TRENDING LEGAL 
ISSUES RELATED TO 
MEDICAL MARIJUANA

While the Supreme Court’s 
guidance on local governments’ 
ability to ban dispensaries provides 
long-awaited clarification for some 
jurisdictions, the opinion does 
not resolve all outstanding issues 
relating to medical marijuana.  As 
a result of the Court’s decision, 
local governments are likely to 
see an increase in mobile medical 
marijuana dispensaries and medical 
marijuana delivery services, 
and possibly an increase in the 
residential cultivation of marijuana.  
Ultimately, these issues will result 
in new enforcement challenges 

“The Court recognized that while some local 
governments might consider themselves well-
suited to accommodate medical marijuana 
dispensaries, other jurisdictions may 
determine that the dispensaries present an 
unacceptable local risk and burden and thus 
wish to ban them.”
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for local governments and further 
litigation leading to a new round of 
case law.

I. MOBILE DISPENSARIES 
AND DELIVERY 
SERVICES

The California Supreme Court’s 
ruling in City of Riverside will likely 
further an already increasing 
shift in the operation of medical 
marijuana dispensaries, especially 
in jurisdictions that prohibit 
dispensaries.  In an effort to 
circumvent bans on medical 
marijuana dispensaries and the 
federal government’s crackdown 
on landlords renting to medical 
marijuana dispensaries, local 
governments can expect to see 
mobile dispensaries and delivery 
services as alternative delivery 
methods.38  “Mobile dispensaries” 
commonly refers to dispensaries 
advertising without a separate 
storefront establishment.  “Medical 
marijuana delivery services” are 
usually associated with a storefront 
dispensary and delivery services to 
residents within the jurisdiction 
where the storefront operation 
exists, and they may also provide 
delivery services to residents in 
neighboring jurisdictions.  Medical 
marijuana delivery services often 
include services in jurisdictions 
that ban medical marijuana 
dispensaries.

The MMPA specifically 
contemplates local ordinances 
regulating mobile retail outlets 
dispensing marijuana, assuming 
such entity normally requires 
a local business license.39  
The statute suggests that, in 
combination with the police 

power of the local jurisdiction, 
the local government could pass 
a local ordinance governing 
the “location or establishment” 
of mobile dispensaries.  Local 
governments should evaluate 
applicable ordinances to determine 
whether mobile dispensaries 
are subject to the existing 
regulations on dispensaries.  For 
example, some local governments 
may desire to regulate mobile 
dispensaries separately from 
storefront dispensaries, while 
other jurisdictions may determine 
that bans on dispensaries should 
also include bans on mobile 
dispensaries.  Local governments 
should also check definitions in 
local codes to confirm that mobile 
dispensaries or delivery services 
are covered under current code 
provisions.

Still, enforcement of local 
ordinances as to mobile 
dispensaries and delivery services 
may be difficult.  Although a 
local government may prohibit 
dispensaries, it is possible that 
a dispensary may attempt to 
continue operating within the 
boundaries of the local government 
either as a mobile dispensary or 
through a delivery service.  Even in 
jurisdictions that allow dispensaries 
or provide a numerical cap on 
authorized dispensaries, mobile 
dispensaries and delivery services 
could prove problematic from a 
code enforcement standpoint.  
Mobile outlets for dispensaries 
may not clearly fall within 
local codes relating to business 
taxes or business permits, in 
addition to zoning ordinances.  

Few dispensaries advertise on 
delivery vehicles, and thus a local 
government may not even be 
aware of the number of mobile 
dispensaries or delivery services 
operating within its boundaries.  
The transitory nature of mobile 
dispensaries and delivery services 
will challenge enforcement of 
local ordinances, whether those 
local ordinances ban or regulate 
dispensaries. 

Aside from enforcement of local 
ordinances, law enforcement 
agencies retain the discretion to 
pursue criminal charges should 
evidence suggest that mobile 
dispensaries and delivery services 
are operating inconsistently with 
the CUA and MMPA.  The MMPA 
immunizes the transportation of 
marijuana by a qualified patient 
only for his or own personal use, 
and by a primary caregiver for 
delivery to his/her own qualified 
patient.40  A person cannot 
establish primary caregiver status 
merely by showing that he/she 
was chosen by a qualified patient 
to assist in obtaining marijuana.41  
Instead, a person claiming partial 
immunity for the possession 
and cultivation of marijuana as 
a primary caregiver must prove, 
at a minimum, that he or she 
consistently provided care in areas 
such as housing, health, and safety, 
independent of any help with 
medical marijuana, at or before 
the time that he or she assumed 
responsibility for assisting with 
medical marijuana.42  The driver of 
a marijuana delivery service may 
have a difficult time – especially 
when stopped with several pounds 



“State law does not grant a statutory right to 
cultivate marijuana in any location, and does 
not confer an unfettered right to cultivate 
marijuana anywhere individuals choose.”
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of marijuana – establishing a 
defense that the transportation of 
marijuana was reasonably related to 
his/her current medical needs or 
that of the patient to whom he/she 
is serving as a primary caregiver.43  
Thus, to the extent that a mobile 
dispensary or delivery service is 
operating in a local jurisdiction, 
the local jurisdiction may attempt 
to rely on state criminal penalties 
as a method of enforcement.  
Dispensaries frequently forget to 
consider the CUA’s and MMPA’s 
strict regulations relating to 
registration, non-profit status, and 
tax reporting.

II. CULTIVATION OF 
MARIJUANA IN 
RESIDENTIAL ZONES

Local governments increasingly 
face concerns from members of 
the public about the cultivation 
of medical marijuana, including 
claims that marijuana has an 
offensive odor, is an attractive 
nuisance, or increases crime in an 
area, all resulting in negative effects 
on the community.  State law 
does not grant a statutory right to 
cultivate marijuana in any location, 
and does not confer an unfettered 
right to cultivate marijuana 
anywhere individuals choose.44  The 
constitutionally recognized power 
to declare public nuisances for local 
purposes should logically extend 
to the regulation of cultivation of 
marijuana in some circumstances.  
However, local governments should 
ensure that the ordinances adopted 
to regulate marijuana are particular 
to the local characteristics and 
conditions creating the issue.

No court has addressed a complete 

ban, covering both indoor and 
outdoor, on the cultivation of 
marijuana; it is unclear whether 
such a ban would conflict with 
state law.  Relying on the police 
power, it is likely that local 
governments may adopt ordinances 
setting standards for the outdoor 
cultivation of marijuana, including 
a limit on the number of plants per 
parcel; stormwater and pesticide 
regulations; setback requirements; 
and security requirements, such 

as the requirement that fences 
shield the cultivation from 
view.45  In drafting ordinances 
regulating the cultivation of 
marijuana, local governments 
should include findings that 
support the restrictions set forth 
in the ordinance.  For example, it 
may be reasonable to ban outdoor 
cultivation of marijuana on a small 
residential parcel, but completely 
banning outdoor cultivation on 
a 100-acre parcel may not be 
reasonable if the ordinance’s only 
justification for the ban is the odor 
of marijuana.  A court may find 
it is not possible that neighbors 
acres away would be offended 
by the smell of marijuana due to 
the lot size and characteristics 
of the community, and thus the 
ban on outdoor cultivation could 
be unreasonable.  Whether the 

local ordinance is so onerous as 
to prevent cultivation by nearly 
all qualified patients in the 
jurisdiction is also likely an issue to 
be considered by a court reviewing 
the ordinance. Consequently, 
the reasonableness of the 
ordinance in light of the particular 
circumstances, specifically the 
characteristics and the interests of 
the community, is relevant to the 
defensibility of the ordinance.46

In an effort to prohibit the outdoor 
cultivation of marijuana, frequently 
characterized as a public nuisance 
by local governments, some local 
governments require all marijuana 
cultivation to occur indoors.  
“Indoors,” for the purposes of 
these ordinances, is frequently 
defined to include cultivation in a 
shed or within a residential unit.  
With regard to regulating the 
indoor cultivation of marijuana, 
local governments must navigate 
the balance between the rights of 
individuals involved, specifically 
landlords and the qualified 
patients.  In the interests of 
preserving the rental housing stock 
and prohibiting marijuana grow-
houses, some local governments 
have set standards applicable to 
the indoor cultivation of medical 
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marijuana.  The ordinances may 
clearly require compliance with 
state building codes, for example, 
by prohibiting the indoor use of 
generators or limiting the wattage 
of the lighting used for cultivation.  
In order to prevent conversion of 
residences to marijuana “grow-
houses”, local ordinances frequently 
require that the residence must be 
maintained as a residence with a 
fully functional kitchen, bedroom 
and bathroom, and the primary 
caregiver or qualified patient must 
live onsite.  Even validly adopted 
ordinances regulating marijuana 
cultivation can be difficult to 
enforce.  Local governments may 
find it difficult to regulate what 
they cannot see, as in the case of 
upgrades made to a residential 
interior to accommodate marijuana 
cultivation.

CONCLUSION

City of Riverside undoubtedly 
clarifies that local governments 
may ban marijuana dispensaries.  
Until the legislature or courts give 
additional guidance, the rationale 
of the City of Riverside, specifically 
the fact local governments retain 
land use and police power within 
their boundaries, should provide 
comfort to local governments on 
the remaining issues associated 
with medical marijuana and 
land use.  The extent to which 
local governments may regulate 
or ban mobile dispensaries and 
delivery services and regulate the 
cultivation of medical marijuana 
is still somewhat uncertain.  Until 
such a time as the courts further 

clarify the issues, local governments 
will continue to rely on existing 
case law and the police power 
to regulate mobile dispensaries, 
delivery services and cultivation.  
Seventeen years after the passage 
of the Compassionate Use Act, 
local governments must be ready to 
respond to the ever-evolving issue 
of medical marijuana law.
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Public Law Section Sells Out 
Inaugural Public 

Records Conference
By Jodi L. Cleesattle*

Nearly 100 attorneys attended 
the Public Law Section’s sold-out, 
inaugural California Public Records 
and Open Meetings Conference 
April 26 in Los Angeles.

The Public Law Section 
thanks the organizers 
of the 2013 California 
Public Records and 
Open Meetings 
Conference:

JODI L. CLEESATTLE, 
Chair, Public Law Section

JANINE A. SARTI, Co-
Chair, Public Law Section 
Education Subcommittee

JILL BURKHARDT

ELIZABETH PIANCA

KENNETH J. PRICE

RANDY RIDDLE

NANCY K. SCHREINER

KRISTINA ROBLEDO, 
Section Coordinator, Public 
Law Section

RAVEN OGDEN, 
Administrative Assistant, 
Section and Education 
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The all-day conference featured 
nine sessions covering all aspects 
of the California Public Records 
Act and state open meetings laws, 
plus a keynote presentation by Jeff 
Gottlieb and Ruben Vives, the Los 
Angeles Times reporters who used 
public records to break the story of 
corruption in the City of Bell and 
won a Pulitzer Prize for their work. 
The conference provided 7.5 hours 
of MCLE credit, including one 
hour of ethics credit.

The conference opened with an 
overview session on Public Records 
law, followed by a session devoted 
to the law’s exemptions—such as 
exemptions for attorney-client 
privileged information; records 
whose disclosure would impair the 
deliberative process; preliminary 
drafts, notes and memoranda; and 
police incident reports and arrest 
records.

Holly Whatley, Senior Counsel 
with Colantuono & Levin in Los 
Angeles, said the preliminary draft 

exemption allows government 
agencies to withhold early 
drafts that show the evolution 
of a document. Such drafts can 
sometimes be controversial or 
embarrassing, and the exemption 
is commonly needed, she said, 
because “there’s always one 
employee who saves everything.”

Ted Prim, a Deputy Attorney 
General with the California 
Department of Justice, said agencies 
would be better off if they didn’t 
have to rely on the preliminary 
draft exemption.

“The safest thing is for the agency 
to only save final drafts,” said 
Prim, who is author of “The 
Brown Act: Open Meetings for 
Local Legislative Bodies.” “But the 
problem is that drafts just don’t get 
thrown out.”

The panelists debated how the 
passage of Proposition 59 in 
2004, amending the California 
Constitution to recognize the 
importance of freedom of 
information, affected certain 
exemptions, such as the deliberative 
process privilege. Rochelle Wilcox, 
a partner with Davis Wright 
Tremaine LLP, asserted that Prop. 
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59 largely rejected the deliberative 
process privilege, while Prim 
disagreed.

The next session provided an 
overview of open meetings law, 
explaining which agencies and 
public bodies are covered by the 
law and which are exempt; what 
constitutes a covered meeting; and 
what the laws require agencies 
to do—such as posting advance 
agendas and what must be included 
on agendas.

Kelly Aviles, a sole practitioner in 
La Verne and Vice President for 
Open Government Compliance 
for the open government group 
Californians Aware, said agenda 
items must describe the business to 
be discussed, but need not exceed 
20 words. Prim added that agendas, 
while succinct, must provide the 
public with enough information to 
understand what will be discussed.

“Agenda descriptions shouldn’t be 
in code,” Prim said. “A lay member 
of the public must be able to figure 
out if they care about going to the 
meeting.”

Speakers provided insight into 
hot topics in public records and 
open meetings law in several 
break-out sessions, including:  
Public Email on Private Accounts, 
Controlling Closed Sessions, 
Privacy & Injunctions, Avoiding 
the Accidental Meeting, Contracts 
& Trade Secrets, and Records 
Retention & Drafts.
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MICHAEL DUNDAS, Deputy City Attorney, 
City of Los Angeles

TERRY FRANCKE, General Counsel, Californians Aware

LESLIE GALLAGHER, Assistant General Counsel, 
San Diego County Water Authority

DOUGLAS HAUBERT, Long Beach City Prosecutor

MAX HUNTSMAN, Deputy District Attorney, 
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The email session provided 
rollicking debate among Karl 
Olson, a partner with Ram Olson 
Cereghino & Kopczynski in San 
Francisco, Bill Sartor, Assistant 
City Attorney for the City of Tracy, 
and Michael Dundas, Los Angeles 
Deputy City Attorney. 

“Opening all email with 
constituents will seriously chill 
communications,” Sartor said, 
adding that just because a public 
official uses personal email does 
not make all of the personal email 
public. “The location of the email 
doesn’t determine whether it’s 
public or private, but the use of the 
email should determine whether it’s 
a public record.”

Olson, who represents media 
outlets in public records requests, 
argued that public officials 
should not be conducting public 
business on personal cell phones 
or electronic devices. Dundas 
acknowledged that public officials 
may need or want to sometimes 
use personal devices, but offered a 
suggestion:  “If a public official uses 
personal email for public business, 
he should cc his office email so the 
records are preserved.”

Speakers also had good advice 
on how public officials can avoid 
accidental meetings, and Prim 
explained the forms accidental 
meetings often take.

“When A and B talk and then B 
and C talk, that’s a classic serial 
meeting,” he said. “When A talks 
to B and then A talks to C, that’s a 
hub meeting.”

None of these types of meetings are 
allowed, the speakers explained, 
because they allow public business 
to be conducted outside of regularly 
scheduled public meetings. Public 
officials should not even “friend” 
each other on Facebook because 
that can lead to informal discussion 
of public business. The bottom 
line, the speakers agreed, is that all 
meetings to discuss public business 
—whether in person or through 
serial communications—must 
comply with open meetings law.

The conference wrapped up with a 
session on Ethical Issues in Open 
Government Law, followed by a 
hosted networking reception.

Julie Hayward Biggs, a partner with 
Aleshire & Wynder LLP in Irvine, 
stressed the duties public law 
attorneys have to the public as well 

as to their public agency clients.

“Public agency counsel have to 
ensure compliance with the law 
and educate our clients about the 
law,” Biggs said. “The client of 
public agency counsel is the elected 
officials and staff, but also the 
voters and taxpayers. We have the 
privilege of practicing democracy.”

Max Huntsman, Los Angeles 
County Deputy District Attorney, 
agreed.

“We don’t swear to uphold the 
people,” said Huntsman, who 
prosecutes public officials who 
run afoul of the law. “We swear to 
uphold the Constitution. Public 
attorneys have a duty to the 
public.”
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Caught Between a CEQA Rock and 
a General Plan Hard Place

By Sarah Owsowitz*

California law imposes substantial 
obligations on cities and counties 
with regard to enforcement of 
general plans and compliance with 
the California Environmental 
Quality Act (“CEQA”).1  These 
dueling obligations can come 
into conflict and result in a 
fundamental problem that often 
goes overlooked—if a city or 
county’s CEQA review for a project 
concludes that the project will 
result in an environmental impact 
that is significant but unavoidable 
and that impact reflects a conflict 
with a mandatory policy in the city 
or county’s general plan, the city or 
county is, arguably, prohibited from 
approving the project.  This result 
occurs despite the fact that CEQA 
permits a city or county to approve 
projects that have significant and 
unavoidable impacts.  How did 
two laws focused on different 
goals come to be intertwined, 
and is there any way out of this 
conundrum?

THE INTERSECTION OF 
GENERAL PLANS WITH 
CEQA

California law requires each city 
and county to adopt a general 
plan, a comprehensive long-term 
plan for the development of that 
city or county, famously referred 
to by the state Supreme Court 
as the “constitution for future 

development.”2  A general plan 
must contain seven mandatory 
“elements,” including a “land use 
element” to designate the level of 
intensity and general distribution 
of land uses, a “circulation 
element” to identify the general 
location and extent of existing and 
proposed roadways, and a “noise 
element” to identify and appraise 
noise problems in the community.3  
Critically, “the propriety of 
virtually any local decision affecting 
land use and development depends 
upon [a finding of] consistency 
with the applicable general plan 
and its elements.”4

Findings of general plan 
consistency also arise in the 
context of CEQA,5 which imposes 
a second, and slightly different, 
obligation on cities and counties 
with regard to assessing consistency 
with their general plans.  Cities 
and counties, when acting as lead 
agencies under CEQA, generally 
follow the recommendations of the 
CEQA Guidelines,6 which provide 
that a lead agency conducting 
environmental review of a project 
should consider whether the project 
would “conflict with any applicable 
land use plan, policy, or regulation 
of an agency with jurisdiction 
over a project (including, but not 
limited to the general plan, specific 
plan, local coastal program, or 

zoning ordinance) adopted for the 
purpose of avoiding or mitigating 
an environmental effect.”7

Of course, this is a more limited 
inquiry than the one cities and 
counties must conduct when 
making their general plan 
consistency findings for a project, 
as the inquiry only extends to 
general plan policies “adopted 
for the purpose of mitigating 
an environmental effect,” but 
nonetheless, it brings the topic of 
general plan consistency squarely 
into the realm of CEQA.  While 
courts have repeatedly affirmed 
that CEQA does not require 
an EIR to contain a detailed 
discussion of a project’s consistency 
with a general plan,”8 the analysis 
still must be conducted and 
provided.

EIRS AND MANDATORY 
GENERAL PLAN 
POLICIES

Environmental impact reports 
(EIRs) are becoming ensnarled in 
general plan consistency problems.  
It all comes down to the use, in 
many general plans, of mandatory 
language (i.e. “shall” or “must”) 
in policies concerning topics 
such as traffic and noise levels.  
For instance, a general plan’s 
circulation element may include a 
policy that certain (or all) roadways 
“must” be maintained at a certain 
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“level of service” (a measure used 
by traffic engineers to describe 
the degree to which a roadway 
has free flowing operations) such 
as Level of Service “C.”  Another 
example would be a general plan’s 
noise element that establishes 
a mandatory noise limit of 65 
decibels for exterior noise levels 
near residential developments.  
Indeed, the Office of Planning and 
Research’s General Plan Guidelines 
advocates for the use of such 
mandatory language in general 
plan policies:

For a policy to be useful as 
a guide to action it must 
be clear and unambiguous. 
. . . Clear policies are 
particularly important 
when it comes to judging 
whether or not zoning 
decisions, subdivisions, 
public works projects, etc., 
are consistent with the 
general plan. When writing 
policies, be aware of the 
difference between “shall” 
and “should.”  “Shall” 
indicates an unequivocal 
directive. “Should” signifies 
a less rigid directive, to be 
honored in the absence of 
compelling or contravening 
considerations.  Use of 
the word “should” to give 
the impression of more 
commitment than actually 
intended is a common but 
unacceptable practice. It is 
better to adopt no policy 
than to adopt a policy with 
no backbone.9

When a lead agency prepares an 
EIR, it must select a “threshold 
of significance” to determine 
whether the project under review 

will have a significant impact on 
the environment.10  Because every 
project is subject to different 
conditions, the lead agency has 
discretion to develop its own 
thresholds of significance by 
determining how it will identify 
those adverse impacts it finds 
to be significant.11  Given that 
courts have upheld lead agencies 
use of general plan standards as 
thresholds of significance in CEQA 
documents,12 it is quite typical for 
a lead agency to look to its general 
plan when selecting the thresholds 
of significance to use in an EIR 
—including general plan policies 
containing mandatory language.  
For example, when assessing a 
project’s traffic impacts,  a lead 
agency may look to the applicable 
general plan traffic policy to serve 
as its threshold of significance, 
meaning that the threshold against 
which the project will be measured 
would ask whether the project will 
result in any roadway operating at 
worse than Level of Service “C.”  
In the noise impact context, a lead 
agency might employ a threshold of 
significance taken from a general 
plan policy regarding exterior noise 
levels in order to determine if new 
roadway (or other) noise produced 
by the project is significant by 
asking whether noise levels will 
exceed 65 decibels near residential 
developments.

Further, even if a lead agency does 
not select general plan policies 
as its thresholds of significance 
for assessing topics like traffic or 
noise impacts, or does not select 
general plan policies containing 
mandatory language as a thresholds 
of significance, the lead agency 
must still address the project’s 
consistency with all applicable 

policies as part of its CEQA review 
– whether these policies contain 
mandatory language or not.  It 
is fairly obvious that circulation 
and noise policies were adopted 
as part of general plans “for the 
purpose of avoiding or mitigating 
an environmental effect”—namely, 
mitigating traffic and noise impacts 
—and so must be considered when 
conducting CEQA review.13

EIR DETERMINATIONS 
CAN HIGHLIGHT 
GENERAL PLAN 
INCONSISTENCIES

The trouble starts when a lead 
agency determines in an EIR that 
a project will cause a roadway to 
operate at worse than a Level of 
Service “C” or will result in any 
increase in exterior noise levels 
near a residential development 
above 65 decibels.  While the 
EIR can recommend mitigation 
to reduce traffic impacts to 
achieve Level of Service “C,” or 
to reduce noise impacts below 65 
decibels, reliably accomplishing 
that reduction will not always be 
possible.  Physical constraints, 
such as existing developments that 
preclude the widening of a road 
to improve its Level of Service, 
or legal constraints that preclude 
the construction of a noise wall to 
reduce exterior noise impacts to a 
residential development, can make 
mitigation of significant impacts 
infeasible.

Under CEQA, a project’s inability 
to feasibly mitigate an impact to 
a less than significant level is not 
an insurmountable obstacle to the 
project’s approval.  CEQA allows 
a lead agency that has prepared an 
EIR to conclude that a project will 
have a significant and unavoidable 
impact on the environment, 
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but still choose to approve the 
project by adopting a statement 
of overriding consideration that 
explains why the lead agency 
found that the project’s benefits 
outweigh such impacts.14  This 
approach is taken by lead 
agencies across the state every 
day.  However, the lead agency is 
still left with a major problem—by 
making a finding that an impact 
that was assessed pursuant to a 
mandatory general plan policy is 
significant and unavoidable and 
adopting a statement of overriding 
consideration to approve the 
project anyway, arguably the agency 
has now publically documented 
the project’s inconsistency with its 
general plan. 

WHAT DO THE COURTS 
MAKE OF THIS?

Generally, a city or county’s 
determination that a project is 
consistent with its general plan 
will be upheld by a court if it is 
supported by substantial evidence.  
Moreover, courts must resolve any 
reasonable doubts in favor of a 
city or county’s finding of general 
plan consistency.  This deferential 
standard of review derives from 
long-standing judicial recognition 
that “the body which adopted 
the general plan policies in its 
legislative capacity has unique 
competence to interpret those 
policies when applying them in its 
adjudicatory capacity.”15  Further, a 
court’s review of a city’s or county’s 
interpretation of its general plan is 
highly deferential because, as noted 
by the Court of Appeal in Friends 
of Lagoon Valley v. City of Vacaville 
“policies in a general plan reflect 
a range of competing interests, 
[and] the [city] must be allowed 
to weigh and balance the plan’s 

policies when applying them, and 
it has broad discretion to construe 
its policies in light of the plan’s 
purposes.”16

This deference is well demonstrated 
in Sequoyah Hills Homeowners 
Assn. v. City of Oakland,17 where 
an appellant argued that a project 
was in conflict with certain plan 
policies and so could not be 
approved.  The Court of Appeal 
rejected this argument finding that 
“none of the policies on which 
appellant relies is mandatory, 
and [the] project need not be in 
perfect conformity with each and 
every [] policy.”  But, what about 
those general plan policies that are 
mandatory?

In 2005 the Court of Appeal 
in Endangered Habitats League, 
Inc. v. County of Orange,18 held 
that a project’s inconsistency 
with a mandatory provision of 
a general plan required that the 
project’s approvals be vacated.  In 
that case, the County’s  general 
plan mandated that, with 
implementation of a project, 
roadways must still operate 
at a level of service of “C” as 
determined using a specific traffic 
analysis methodology, the “HCM 
method”.  In its EIR for the project 
in question, however, the County 
found that one roadway would 
operate at a deficient level of 
service under the HCM method 
and opted to employ a different 
traffic analysis methodology, under 
which the roadway would be found 
to operate at a level of service of 
“C.”19  The Court held that use of 
the HCM method was mandated 
by the general plan and thus the 
use of a different method rendered 
the project inconsistent with the 

general plan.20

In 2009, the Court of Appeal 
again overturned a project 
approval on grounds of general 
plan inconsistency.  In California 
Native Plant Society v. City of Rancho 
Cordova,21 the Court of Appeal 
considered a general plan policy 
that would “require mitigation 
of impacts to certain species 
and provide that the required 
mitigation was to ‘be designed by 
the City in coordination with the 
U.S. Fish and Wildlife Service [] 
and the California Department 
of Fish and Game (CDFG).’”  The 
Court found that the City’s mere 
“solicitation and rejection of input 
from the agencies with which the 
City is required to coordinate” 
did not comply with the policy 
and thus, even under the highly 
deferential standard of review court 
apply to cities’ determinations 
of general plan consistency, the 
project was inconsistent with the 
city’s general plan.22

There is no published case law 
expressly considering a claim of 
general plan inconsistency where 
a lead agency has made a CEQA 
finding regarding a significant and 
unavoidable impact that arguably 
relates to the alleged inconsistency, 
but such lawsuits have been 
brought (and quickly settled), 
suggesting that it is only a matter 
of time before there is a published 
decision squarely on this issue. 

LOOKING FORWARD

What’s a city or county to do?  It 
could concede that, arguably, a 
project that cannot meet a standard 
established by a mandatory 
general plan policy cannot be 
approved, even if it is willing to 
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adopt a statement of overriding 
consideration regarding the adverse 
impacts of that inconsistency 
pursuant to the requirements of 
CEQA.  This would mean denying 
approval to such projects on 
general plan inconsistency grounds 
alone, and potentially reducing 
the development potential of 
lands within the city or county’s 
jurisdiction.

The city or county could look to 
the Court of Appeal’s ruling in 
Sequoyah Hills Homeowners and 
make consistency findings that 
concede a project’s lack of perfect 
conformity with certain general 
plan policies, but argue for the 
presence of overarching consistency 
based on a project’s consistency 
with other policies.  Such a strategy 
was implemented successfully in 
Friends of Lagoon Valley v. City of 
Vacaville, where the City found 
that, although some inconsistencies 
existed, the project was consistent 
with the policies of the general 
plan as a whole because its policies 
were flexible and not mandatory.23  
Such an approach could certainly 
face the litigation risks outlined 
in Endangered Habitats League 
and California Native Plant Society 
straight on, especially if a project 
conflicts with a mandatory policy, 
but could find a sympathetic 
judicial ear given the deference 
courts generally show to general 
plan consistency determinations. 

The city or county could pursue 
some type of general plan 
amendment.  It could require 
that the developer of the project 
in question process a general 
plan amendment to remove the 
inconsistency(ies).  While this 
approach seems simple on its 

face, a general plan policy that 
applies city or county-wide can be 
difficult to amend without also 
undertaking jurisdiction-wide 
environmental analysis as to the 
impacts of modifying the policy.  
Suddenly a single development 
project could trigger the need for 
a city or county-wide reevaluation 
of key portions of a general plan’s 
circulation or noise element.  

Finally, the city or county could 
choose to be proactive and pursue a 
full update of its general plan now, 
working to identify and address 
the policies governing some or 
all of its jurisdiction where these 
types of problems discussed above 
are likely to play out.  There is a 
cost in time and money to such an 
approach, but it may be the only 
certain solution to getting out of 
the CEQA rock and the general 
plan hard place.
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Four Members Appointed to 
the Public Law Section 
Executive Committee

The Public Law Section is pleased 
to announce four new Executive 
Committee members, who will 
begin their three-year terms at 
the State Bar annual meeting on 
October 10-13, 2013, in San Jose.  
The new members are: Melissa 
Crosthwaite, David H. King, 
Michelle Marchetta Kenyon, and 
Ryan Baron.  The Public Law 
Section’s Executive Committee 
encourages all individuals 
interested in serving on the 
Committee to apply at www.calbar.
org/appointments.  Applications 
are accepted on a rolling basis, with 
a February 1, 2014 deadline for 
terms beginning next Fall, 2014.

MELISSA CROSTHWAITE 

Melissa 
Crosthwaite 
is an 
Assistant 
City 
Attorney for 
the City of 
Hawthorne, 
where she 

provides advice to the city in all 
areas of municipal law, including 
land use, open government and 
ethics.  Ms. Crosthwaite was 
previously a Deputy City Attorney 

for the City of Santa Ana, where 
she served as City Prosecutor. She 
successfully obtained injunctions 
against numerous medical 
marijuana dispensaries, defended 
the City in a variety of litigation 
matters, and regularly advised the 
City Clerk and Police Department 
regarding municipal matters.  
Prior to joining Santa Ana, Ms. 
Crosthwaite was an associate at 
Richards, Watson & Gershon, 
where she served as deputy and 
assistant city attorney for the cities 
of San Fernando, Artesia and 
South El Monte.

Ms. Crosthwaite graduated summa 
cum laude and with Honors from 
the University of California, Los 
Angeles, earning a B.A. in Political 
Science with a concentration 
in International Relations.  She 
graduated from the UCLA School 
of Law in 2003.  She is a Board 
Member of the Orange County 
Hispanic Bar Association, and 
a member of the City Attorneys 
Association of Los Angeles County, 
the Mexican American Bar 
Association and the Latina Lawyers 
Association.

DAVID H. KING 

David H. 
King is an 
attorney 
with the 
municipal 
law firm of 
Jenkins & 
Hogin in 
Manhattan 

Beach, California, and has been 
practicing municipal law since 
2007.  Prior to joining Jenkins & 
Hogin, Mr. King was an associate 
at Alvarez-Glasman & Clovin, 
where he practiced municipal law 
and he also served as an intern at 
the Los Angeles City Attorney’s 
Office during law school.

Mr. King graduated from Loyola 
Law School in 2007, where he 
was elected as the Editor-in-Chief 
of the Loyola of Los Angeles 
International & Comparative Law 
Review.  For the past two summers, 
he returned to his law school to 
teach legal writing classes as an 
adjunct professor.  He is also an 
active volunteer with the YMCA 
National Judicial Program and 
Christian Legal Aid of Los Angeles.  
Mr. King also recently served as a 
Chapter Chair for the California 

http://www.calbar.org/appointments
http://www.calbar.org/appointments
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Municipal Law Handbook, an 
annual publication published by 
the CEB and edited by the City 
Attorney’s Department of the 
League of California Cities.

MICHELLE MARCHETTA 
KENYON 

Michelle 
Marchetta 
Kenyon is 
a partner 
with the 
firm Burke, 
Williams and 
Sorensen, 
LLP, in 

Oakland, where she provides 
legal representation for cities 
and other public agencies as city 
attorney and special counsel.  Ms. 
Kenyon currently serves as City 
Attorney for the cities of Rohnert 
Park, Calistoga and Pacifica, 
Town Attorney for the Town of 
Moraga, and Special Counsel 
to several cities in the Bay Area.  
She previously served as General 
Counsel for the Eastern Contra 
Costa Transit Authority, District 
Counsel for Sanitary District No. 
1 of Marin County, and General 
Counsel for Livermore Amador 
Valley Water Management Agency. 

Her practice includes advising 
city councils and staff in all 
areas of municipal law, including 
annexation procedures, bidding 

and claims, CEQA, code 
enforcement, conflicts of interest 
laws, contract review, elections, 
Government Tort Claims Act, 
referenda, land use and planning, 
municipal finance, open meeting 
laws, personnel, and water-supply 
assessments.  Ms. Kenyon’s 
other areas of specialty include 
land use litigation and appellate 
advocacy.  She is experienced in 
both state and federal trial and 
appellate courts, including written 
appearances in the U.S. Supreme 
Court.  She earned her B.A. from 
the University of California, 
Berkeley in 1980 and her J.D. from 
the University of California, Davis 
School of Law in 1986.

RYAN BARON

Ryan Baron 
is a Senior 
Deputy in 
the Orange 
County 
Counsel’s 
Office, where 
he advises 
the Board of 

Supervisors and various agencies on 
utilities regulation, infrastructure 
development, environmental and 
administrative law.  Mr. Baron 
specializes in contracts and 
regulations involving energy and 
gas projects, telecommunications, 
roads and transportation, water 
quality and climate change.  He 

also serves an adjunct professor 
at Whittier Law School, teaching 
Administrative Law and Energy 
Law.  From 2002-2004, he was a 
litigation attorney with Kellogg, 
Huber, Hansen, Todd, Evans & 
Figel, in Washington D.C., where 
he focused on telecommunications 
litigation.

During law school, Mr. Baron was 
a law clerk and junior lobbyist for 
the Global Government Relations 
Office of Nortel Networks.  He was 
also a legal intern at the Federal 
Communications Commission 
under Commissioner Gloria 
Tristani and for the Strategic 
Analysis and Negotiations Division 
of the FCC’s International Bureau.  
Mr. Baron graduated from the 
Catholic University School of Law, 
serving on its Communications 
Law Institute and as Editor-
in-Chief of the school’s widely 
circulated communications law 
journal.  He graduated with 
distinction from San Diego State 
University with a Bachelor of Arts 
in Communication.
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Legislation Update
Compiled by Kenneth J. Price*

The Spring 2013 edition of my 
Legislative Report highlighted the 
relatively happy times happening 
in Sacramento.  As a result of 
Proposition 30 and a better state 
and national economy, it is a 
satisfying time to be a legislator.  
Recent developments suggest that 
the good days will continue.

The Legislature recently approved 
a $96.3-billion spending plan that 
increases funding for schools, 
public universities, and social 
services.  Perhaps best of all, for 
now, the budget is balanced and 
includes a $1.1 billion rainy-day 
fund.  Senate budget chairman 
Mark Leno called the plan, “the 
most encouraging and positive 
budget I’ve seen in my 11 years in 
the Capital.”  So what does the 
budget deal do? It:

•	 Includes $15 billion in 
additional revenue through 
June 2014 as a result of 
Proposition 30;

•	 Increases spending for K-12 
schools by $1 billion over two 
year and provides $1.25 billion 
to implement California’s new 
educational standards known 
as “Common Core”;

•	 Raises funding by five percent 
to the California State 
University, the University of 
California, and community 
colleges;

•	 Expands healthcare coverage 
to Medi-Cal participants by 

restoring dental care benefits 
and lifts the cap on doctor 
visits while increasing total 
Medi-Cal funding by $224 
million;

•	 Factors in a static state 
governmental workforce but 
includes money for previously 
approved state salary increases 
as part of a deal struck between 
Governor Brown and the 
SEIU; and

•	 Includes a $63 million increase 
to the courts to partially restore 
cuts from previous years.

But even though the budget deal is 
done, there is always controversy in 
the state capital.

(ALMOST) DRAMATIC 
PUBLIC RECORDS ACT 
CHANGES

Language contained in one of 
the budget trailer bills could have 
profoundly impacted how agencies 
respond to California Public 
Records Act (“CPRA”) requests.  
SB 71, authored by the Committee 
on Budget and Fiscal Review, 
eliminated the requirement that an 
agency make available “electronic” 
records or information “in any 
format” in which the agency holds 
them.  Rather, the agency “may 
determine the format of electronic 
data to be provided in response to 
that information.”  Additionally, 
under SB 71, local agencies would 
no longer have been required 
to justify the denial of a records 

request as required by Government 
Code section 6255(b).  Complying 
with the existing law would have 
remained a “best practice” but 
would not be required.  Critics said 
that these changes would give local 
governments the ability to limit 
data access by picking and choosing 
how it releases information and 
would allow local agencies to say 
nothing in response to a records 
request, leaving the requestor in 
the dark about why a request was 
being denied  Administration 
officials argued the change would 
help the state avoid reimbursing 
local governments for complying 
with the CPRA, while allowing 
local entities to continue to 
respond to publc records requests 
as before.

These revisions to the CPRA would 
have been the most significant 
modifications to the law in years, 
but as a result of public outcry over 
the perceived weakening of the 
Public Records Act, the Legislature 
quickly adopted a revised SB 71, 
and the Governor signed it on 
June 27.

FPPC ENFORCEMENT

AB 1090 & AB 552 – 
Assemblymember Fong:  These 
tandem bills would make 
significant changes to the 
California Political Reform Act of 
1974 (the “Act”) and the conflict 
of interest provisions embodied 
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in Government Code section 
1090.  Currently, the Act prohibits 
public officials and employees from 
influencing decisions in which 
they have a financial interest, and 
Section 1090  prohibits officials 
from being financially interested 
in any contracts that they, or 
any body or board of which they 
are members, approve in their 
official capacity.    AB 1090 is 
primarily intended to  enhance 
the FPPC enforcement authority 
over violations of Government 
Code 1090.  Specifically, it 
increases potential penalties 
and authorizes the Fair Political 
Practices Commission (the 
“FPPC”) to pursue enforcement 
of these violations by bringing 
administrative or civil actions 
against a person who violates the 
law if the local district attorney 
authorizes such actions.  Moreover, 
the bill authorizes an official to 
request an opinion or advice from 
the FPPC with respect to the 
prohibitions provided for in the 
law.  Critics like Assemblyman 
Tim Donnelly say that the bill 
would take power away from the 
Attorney General and will confuse 
officials about which agencies will 
have enforcement authority over 
conflicts of interest violations.  

AB 552 allows the FPPC to collect 
on unpaid fines and penalties.  The 
bill authorizes the FPPC to apply to 
the clerk of the superior court for 
a judgment enforcing a monetary 
penalty, fee, or civil penalty, and 
would require the clerk of the court 
to enter a judgment.  In introducing 
the bills, Assemblymember Fong 
said that, “It is essential that the 
FPPC has the necessary tools and 
resources to enforce the law and the 
authority to uphold the intent of 

the Act.”  Both bills have passed the 
Assembly and, as of this writing, are 
in committee in the State Senate.

AB 800 – Assemblymember Gordon:  
This bill would make modifications 
to the Act with respect to the 
disclosure of certain campaign-
related expenditures.  Specifically, 
the Act, with certain exceptions, 
prohibits an agent or independent 
contractor from making an 
expenditure of $500 or more on 
behalf of or for the benefit of any 
candidate or committee unless it 
is reported by the candidate or 
committee as if the expenditure 
were made directly by the 
candidate or committee.  The bill 
requires the agent or independent 
contractor to make known to 
the candidate or committee 
all information subject to this 
reporting requirement.  Moreover, 
the bill proposes to increase the 
time at which campaign funds 
become surplus campaign funds 
to 90 days following either the 
officer leaving elective office or the 
end of the postelection reporting 
period following the defeat of a 
candidate, whichever occurs last.  
Assemblymember Gordon says the 
bill is designed to clarify that the 
“FPPC has the authority to conduct 
immediate reviews of political 
campaigns that are suspected 
of illegal activities, and that the 
problems are remedied and voters 
informed in a timely manner.”

BROWN ACT

AB 792 – Assemblymember Mullin:  
This bill would specify that if 
a local agency is unable to post 
its meeting agenda or notice on 
its Internet website because of 
software or hardware impairment 
beyond the local agency’s 

reasonable control, the local 
agency would not be precluded 
from conducting the meeting or 
taking action on items of business, 
provided that the agency makes 
a reasonable effort to restore 
online posting capabilities, posts 
the agenda immediately upon 
resolution of the technological 
problems, and makes a statement as 
to the reason why the agenda was 
not posted online and posts that 
statement as well.  

Assemblymember Mullin says 
that, “when the online posting 
requirement was established under 
the existing Brown Act through 
AB 1344 (Feuer, 2011), it failed 
to address circumstances when 
a local agency cannot post their 
agenda online for reasons beyond 
their control.  Whether due to 
server failure, Internet provider 
service issues, or malicious attack 
from hackers, it is not clear if local 
agencies are still permitted to hold 
their meetings when their websites 
are down.”

PUBLIC WORKS

The remainder of this update 
focuses on the mini-flood of 
significant public works-related bills.

SB 377 – Senator Lieu: Existing law 
requires the Labor Commissioner 
to issue a civil wage and penalty 
assessment to a contractor or 
subcontractor, or both, if, after 
an investigation, the commission 
determines there has been a 
violation of the laws regulating 
public works projects.  The 
assessment is required to be served 
within 180 days, with exceptions, 
after the filing of a valid notice of 
completion in the county where 
the public work was performed, 
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as specified.  This bill 
would toll the period for 
commencing an action 
for a period of time as 
required by the director 
to determine whether a 
project is a public work.  
It will also require the 
Labor Commissioner 
to issue a civil wage 
and penalty assessment 
not later than 180 days 
after the filing of a valid 
notice of completion in 
the county recorder’s 
office in each county in 
which the pubic work 
was performed, or not 
later than 180 days after 
acceptance of the public work, 
whichever occurs first.

Senator Lieu says that “there have 
been cases where it has taken 
over two or three years to receive 
these determinations and reach a 
resolution.  The [problem] with this 
long wait time is that the statute of 
limitations to bring a civil action 
runs out – preventing workers from 
being able to collect their owed 
wages.  SB 377 seeks to impose 
time limits on the process for the 
determination of a project’s public 
work status and the civil wage and 
penalty assessment.  This would 
alleviate the long wait time many 
workers have experienced and SB 
377’s tolling (or delaying) of the 
180 day statute to after the receipt 
of the public works determination 
provides sufficient time for workers 
to pursue civil actions for the owed 
wages.”

AB 536 – Assemblymember Wagner: 
Existing law allows specified 
persons to withhold from a 
contractor or subcontractor no 

more than 150% of the disputed 
amount if there is a good faith 
dispute over the amount due on a 
contract payment.  This bill would 
exclude certain specified amounts 
from being considered disputed 
amounts.

Assemblymember Wagner says 
“The Prompt Pay statutes are 
turning into a mess of loopholes.  
They provide no relief to 
contractors against a sophisticated 
owner.  Worse, they provide 
those owners with excuses for 
withholding more money due to 
a loophole within the existing 
statute.  Not only are owners 
using these kinds of arguments 
to withhold payment, but they 
are also using them to avoid the 
prompt payment penalties that 
were supposed to assure prompt 
payment.  AB 536 is intended to 
correct this major loophole in the 
prompt pay statutes by defining 
disputed amount.  This will 
ensure that the process is fair and 
equitable to all sides.”

SB 425 – Senator DeSaulnier: 
This bill would allow a public 
agency, principally tasked 
with administering, planning, 
developing, and operating a 
public works project, to establish 
a specified peer review group as 
defined, and would require the 
administering agency, if a peer 
review group is established, to draft 
a charter, published on the agency’s 
internet website, related to the 
duties of the peer review group.

Senator DeSaulnier says “SB 425 
takes a number of steps toward 
legitimizing the use of peer review 
on public works projects in 
California.”  Senator DeSaulnier 
also says “When it comes to 
reviewing major public works 
projects we need to introduce 
greater accountability and 
transparency….  [P]rojects touted 
as ‘peer reviewed’ should live up to 
the public’s expectation of what the 
term really means.  SB 425 sets the 
standard for assembling peer review 
panels in a clear and transparent 
manner.”
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SB 776 – Senator Corbett: Under the 
law, employer payments are a credit 
against the obligation to pay the 
general prevailing rate of per diem 
wages, except credit is not granted 
for benefits required under state 
or federal law.  Employer payments 
include the rates of contribution 
made by the employer to a trustee 
or third person pursuant to a 
plan, fund or program, the rates of 
actual costs to employer anticipated 
in providing benefits to workers 
pursuant to a specified enforceable 
commitment, and payments to 
the California Apprenticeship 
Council.  This bill would provide 
that an employer may take credit 
for those specified employer 
payments, even if those payments 
are not made during the same pay 
period for which credit is taken, 
if the employer regularly makes 
those payment on no less than a 
quarterly basis.  This bill would 
prohibit credit from being granted 
for employer payments made to 
monitor and enforce laws related 
to public works if those payment 
are not required by a collective 
bargaining agreement.

Senator Corbett’s office says 
“this bill protects the wages and 
fringe benefit workers on public 
works projects by clarifying the 
requirements for bona fide fringe 

benefits.”  Further, “increasingly, 
contractors selected for a prevailing 
wage project that do not typically 
provide employee benefits equal 
to the level required by prevailing 
wage laws are claiming credit 
against their obligation to pay 
prevailing wages for payments to 
an employer-sponsored ‘contract 
compliance committee,’ asserting 
that these payment are for ‘other’ 
purposes within Labor Code 
Section 1773.1.”

AB 1212 – Assemblymember Levine: 
This bill would prohibit bid 
specifications from a state agency, 
political subdivision, municipal 
corporation, district or public 
officer from requiring a bidder 
to provide submission of date 
substantiating a request for a 
substitution of “an equal” item 
prior to bid or proposal submission 
deadline.

Assemblymember Levine says 
“[T]his bill encourages the use of 
cost-saving and innovating bids 
in local government contracts by 
treating or-equal bids the same 
as all other bids.  Or-equal bids 
are those bids where a contractor 
has found a way of providing the 
service in a way that is different 
from the request for proposal 
but still accomplishes the desired 

outcome of the RFP.” Critics, 
which include the Association of 
California Water Agencies and 
the California Special Districts 
Association, say that the bill could 
allow contractors to submit bids 
that include items or processes that 
are outside of the bid specifications, 
win a bid as a low-bidder, and then 
submit information supporting 
their claims of equivalency.  The 
determination of equivalency 
would have to be evaluated post-
bid, which they say could result in 
project delays and litigation.

Please feel free to email me 
(kprice@bakermanock.com) about 
any bills you would like covered in 
future issues of the Public Law Journal 
Legislation Update.

* Kenneth J. Price 
is a Partner at 
Baker Manock 
& Jensen PC 
in Fresno. His 
practice includes 
representing 
Local Agency 
Formation 
Commissions, 
First 5 agencies 

and various other local entities as general 
counsel. He also handles a myriad of 
transactional matters for public and private 
sector clients.
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Litigation & Case Law Update
Compiled by K. Scott Dickey*

LAND USE/PERMIT 
CONDITIONS

Koontz v. St. Johns River Water 
Management Dist. (June 25, 2013) 
___ U.S. ___, 2013 WL 3184268

United States Supreme Court rules that 
government permitting requirements are 
subject to heightened scrutiny under the 
unconstitutional conditions doctrine 
even when it denies a permit, and even 
when it seeks the payment of money 
rather than the transfer of an interest in 
property.

In 1972, Coy Koontz purchased an 
undeveloped parcel of 14.9 acres 
of mostly swampy land in east 
Orange County, Florida.  That 
same year, the Florida Legislature 
enacted the Water Resources Act, 
which divided the state into five 
water districts and authorized each 
district to regulate construction 
connecting to, drawing from, or 
draining water into the waters 
of the state.   Under the Act, a 
landowner wishing to undertake 
such construction must obtain 
from the relevant water district 
Management and Storage Surface 
Water permit, which may impose 
such “reasonable conditions” on 
the permit as are “necessary to 
assure” that construction will not 
be harmful to the district’s water 
resources.

Faced with rapidly shrinking 
wetlands, in 1984, the Florida 
Legislature enacted the Warren S. 
Henderson Wetlands Protection 
Act, which made it illegal for 

anyone to “dredge or fill in, on, or 
over surface waters without a Water 
Resources Management (“WRM”) 
permit.  Under the Henderson Act, 
permit applicants must provide 
reasonable assurance that the 
proposed construction on wetlands 
is “not contrary to the public 
interest” as defined by the Act.  
Consistent with the Henderson 
Act, water districts require permit 
applicants to create, enhance, or 
preserve wetlands elsewhere as an 
offset for construction in wetlands.

In 1994, Koontz decided to develop 
the 3.7 acre northern section of 
his property, and applied to the St. 
Johns River Water Management 
District for MSSW and WRM 
permits.  Koontz planned to raise 
the elevation of the property 
to a level suitable for building 
construction and to create a dry-
bed pond to collect and gradually 
release stormwater runoff from 
the building and the parking lot.  
As an offset, Koontz proposed to 
grant the District a conservation 
easement on the remaining 11 acres 
of property.

The District rejected the proposed 
offset as inadequate, and proposed 
instead two alternatives:  (1) 
reduce the construction area 
to 1 acre (largely by replacing 
the dry-pond with a costlier 
subsurface stormwater management 
system), and grant the District a 
conservation deed for the remaining 
13.9 acres of property; or (2) develop 
the 3.7 acres, deeding a conservation 

easement on the remaining 
property, and pay for contractors 
to make improvements to District-
owned land several miles away. 

Koontz responded to these 
proposals by filing a lawsuit against 
the District on the grounds that the 
demanded mitigation alternatives 
were disproportionate to the 
alleged harm the construction 
would cause, and arguing that 
the District’s demands were “an 
unreasonable exercise of the state’s 
police power constituting a taking 
without just compensation.”  The 
trial court ultimately agreed, 
finding that in light of Koontz’s 
offer to dedicate three-quarters of 
his property to the District, any 
further mitigation in the form of 
payment for offsite improvements 
to District property lacked both a 
nexus and rough proportionality 
to the environmental impact of 
the proposed construction.  It 
accordingly held the District’s 
actions unlawful under the United 
States Supreme Court’s decisions 
in Nollan and Dolan.  The Florida 
Circuit Court affirmed, but the 
Florida Supreme Court reversed, 
distinguishing Nollan and Dolan 
on the grounds that the District 
did not approve the project on the 
conditions that Koontz engage in 
mitigation, but instead denied the 
permits, and that the District had 
demanded payment of money, not 
an interest in real property, as Nollan 
and Dolan had.  The United States 
Supreme Court granted certiorari.
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In Koontz v. St. Johns River Water 
Management Dist. (June 25, 2013) 
___ U.S. ___, 2013 WL 3184268, 
the United States Supreme 
Court in a 5-4 decision  reversed, 
holding that a government agency 
must satisfy the Nollan/Dolan 
requirements even when it denies a 
permit, and even when it seeks the 
payment of money rather than the 
transfer of an interest in property.  
The Court reasoned that the bases 
for the heightened scrutiny applied 
under Nollan and Dolan—that 
government conditions placed on 
issuance of a land use permit have 
a nexus and rough proportionality 
to the environmental impacts 
of the construction—“do not 
change depending on whether the 
government approves a permit on 
the condition that the applicant 
turn over property or denies a 
permit because the applicant 
refuses to do so.”  The Court 
noted that a contrary result 
would be “especially untenable 
in this case because it would 
enable to government to evade 
the limitations of Nollan and 
Dolan simply by phrasing its 
demands for property as conditions 
precedent to permit approval. . . 
Our unconstitutional conditions 
cases have long refused to attaché 
significance to the distinctions 
between conditions precedent 
and conditions subsequent. . . .   
Extortionate demands for property 
in the land-use permitting contest 
run afoul of the Takings Clause 
not because they take property but 
because they impermissibly burden 
the right not to have property 
taken without just compensation.”  

With respect to the Florida 
Supreme Court’s distinction 

between a governmental demand 
for money and a demand for 
interest in property, the Supreme 
Court again concluded that such 
a rule would provide governments 
with a means of easily evading 
the unconstitutional conditions 
doctrine, by allowing them to 
simply require monetary payments.  
“The fulcrum this case turns 
on is the direct link between 
the government’s demand and a 
specific parcel of real property.  
Because of that direct link, this 
case implicated the central concern 
of Nollan and Dolan: the risk 
that the government may use its 
substantial power and discretion 
in land-use permitting to pursue 
governmental ends that lack 
an essential nexus and rough 
proportionality of the effects 
of the proposed new use of the 
specific property at issue, thereby 
diminishing without justification 
the value of the property.”

PUBLIC EMPLOYMENT/
EMPLOYEE PRIVACY

County of Los Angeles v. Los 
Angeles County Employee Relations 
Commission (May 30, 2013) 56 
Cal.4th 905.

California Supreme Court rules 
that under the Meyers-Milias-Brown 
Act, public employers must provide 
public employee unions with personal 
contact information of non-member 
employees, holding that the California 
Constitution’s right to privacy does not 
limit such disclosure.

The County of Los Angeles 
employs approximately 55,000 
people.  Of these, roughly 
14,500 have elected not to join 
a union.  During negotiations 
with the County in 2006, the 

union representing the majority 
of County workers—Service 
Employees International Union, 
Local 721(“SEIU”)—proposed an 
amendment to its Memorandum 
of Understanding with the 
County to require the County 
to provide the names and home 
addresses of nonmember employees 
represented by SEIU.  The 
County rejected that proposal, 
claiming that the provision of 
personal contact information was 
unrelated to collective bargaining 
and that disclosure would violate 
nonmembers’ privacy rights.  
After subsequent negotiations 
on the matter failed, SEIU filed 
a charge with the Los Angeles 
Employee Relations Commission 
(“ERCOM”), alleging an unfair 
employee relations practice.

The ERCOM concluded that the 
County’s refusal to provide the 
contact information was an unfair 
labor practice.  Relying on decision 
from the National Labor Relations 
Board (“NLRB”) and California’s 
Public Employment Relations 
Board (“PERB”), ERCOM 
concluded that the names and 
home addresses of nonmembers 
was “presumptively relevant” to 
SEIU’s representation of employees.  
The ERCOM also concluded 
that the County had failed to 
demonstrate that nonmembers’ 
privacy interest outweighed SEIU’s 
need for the information.  

The County filed a writ petition 
challenging the decision.  The 
Superior Court denied the petition, 
finding that although the disclosure 
was a “non-trivial” intrusion into 
the nonmembers’ privacy, labor 
law precedent established a strong 
public policy favoring union 



The Public Law Journal • www.calbar.ca.gov/publiclaw • Vol.36, No.3, Summer 2013

37

access to the information, which 
outweighed nonmembers’ privacy 
interests.  The County appealed.  
On appeal, the Court ruled that 
precedent from the NLRB and 
PERB required nonmembers 
be given prior notice and an 
opportunity to object to disclosure, 
and determined that an objection 
would trump SEIU’s right to 
contact information for those 
nonmembers.  The Supreme Court 
granted SEIU’s petition for review.

In County of Los Angeles v. Los 
Angeles County Employee Relations 
Commission (May 30, 2013) 56 
Cal.4th 905, the California Supreme 
Court ruled that the California 
Constitution’s right to privacy 
did not limit the union’s right to 
obtain the contact information 
of nonmember employees.  
After consideration of federal 
and California administrative 
labor law precedent, the Court 
concluded that contact information 
is “presumptively relevant” to 
the union’s representation of 
employees:  “Because a union’s 
ability to communicate with those 
it represents is fundamental to 
its role in collective bargaining, 
employee contact information must 
be disclosed absent a compelling 
need for privacy.”  

The Court also concluded that 
in light of the critical nature 
of this information for union 
representation, nonmembers’ 
privacy interests could not limit 
disclosure.  Relying on its earlier 
decision in Hill v. National Collegiate 
Athletic Association (1994) 7 Cal.4th 
1, the Court concluded that the 
union’s interest in obtaining the 
contact information outweighed 
the nonmembers’ privacy rights.  

The Court reasoned that a 
union has a duty to represent all 
members, and to communicate 
the status of bargaining matters 
to all members, and cannot do 
so without the ability to contact 
all employees.  The Court also 
reasoned that providing contact 
information will not coerce 
nonmembers into joining the 
union, and is a preferable option 
to the manner in which the union 
has been using to communicate 
with non-members, through 
bulletin board postings and other 
indirect forms of contact.  The 
Court noted that the intrusion on 
nonmembers privacy is minimal, 
as most employers provide 
employee contact information to 
their representative unions, and 
the increase in contact with the 
union will be minimally invasive.  
Finally, the Court rejected the 
imposition of an “opt-out” process 
that would allow nonmembers to 
object to disclosure of their contact 
information, finding that Code of 
Civil Procedure section 1094.5(f) 
prohibited courts from imposing 
such a process.

TORT LIABILITY/
IMMUNITIES

Freeny v. City of San Buenaventura 
(June 4, 2013) 216 Cal.App.4th 1333

City Council members were immune 
from liability based on quasi-judicial 
decision even if allegedly motivated by 
“actual fraud, corruption, or actual 
malice.”

Robert and Linda Freeny own 
two adjacent parcels of land in 
San Buenaventura on which they 
intended to construct a living 
facility for senior citizens.  They 
worked closely with City staff 

and an architect for several years 
to come up with the plan for the 
facility, a 44-unit 42,177 square foot 
compound.  The City’s Planning 
Commission granted a conditional 
use permit, design review, an 
administrative variance, and a lot-
line adjustment, permitting the 
project to move forward.

A group of 35 nearby residents 
appealed the Planning 
Commission’s decision to the 
City Council, which the City 
Council eventually took up for 
hearing, voting 5-2 to overturn 
the Planning Commission’s 
approval of the project.  The City 
Council found that the proposed 
project was incompatible with the 
existing residential neighborhood, 
and instructed the Freenys to 
“rethink the entire project.”  The 
Council issued the denial “without 
prejudice,” and invited the Freenys to 
submit a “redesigned” project later.

Rather than resubmitting, the 
Freenys opted to sue the City 
and the five members of the City 
Council who voted to reject the 
project.  Their Complaint sought 
an order either commanding 
the City Council to approve 
the project or requiring a new 
hearing before the City Council.  
The Complaint also sought $1.8 
million in compensatory damages 
and additional punitive damages 
arising from tort claims for fraufd, 
misrepresentation and “elder 
abuse.”

The trial court sustained the City’s 
demurrer without leave to amend, 
concluding that the matter was 
not ripe because the Council had 
issued its denial “without prejudice,” 
leaving administrative remedies for 
the Freenys to pursue before seeking 
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judicial intervention.  Apparently 
notwithstanding its conclusion that 
it lacked subject-matter jurisdiction, 
the trial court ruled that defendants 
were immune from liability under 
the Government Tort Claims Act.  
The Freenys appealed.

In Freeny v. City of San Buenaventura 
(June 4, 2013) 216 Cal.App.4th 
1333, the Second District Court 
of Appeal affirmed the dismissal 
of the Freeny’s action on the 
basis of tort immunity.  The 
Court disagreed with the trial 
court, however, on the question 
of exhaustion of administrative 
remedies.  The Court of Appeal 
held that exhaustion would have 
been necessary if the Freenys had 
alleged a regulatory taking, because 
the City Council had issued its 
decision without prejudice and 
invited the Freenys to come back 
with a new proposal, and the 

Freenys therefore could have found 
a way to mitigate or eliminate 
the alleged regulatory taking.  
But where, as here, they were 
challenging the specific project, 
the Court ruled that there were no 
further administrative remedies to 
exhaust, because the City Council 
had given its final view on that 
specific project.

With respect to the tort 
immunities, the Court rejected the 
Freenys’s claim that the provisions 
of Government Code section 
822.2, which broadly immunize 
public employees from injury unless 
guilty of “actual fraud, corruption, 
or actual malice,” imposed that 
exception on all immunities under 
the Act.  The Court found that the 
specific immunities for Legislative 
decisions, and for issuance or 
denial of permits provided broader 
immunity than section 822.2.  The 

Court also reasoned that inserting 
the “actual fraud, corruption, or 
actual malice” exception into the 
immunities relating to legislative 
decision-making would violate the 
separation of powers doctrine by 
requiring the courts to consider 
the motivation behind particular 
legislative acts.

* K. Scott Dickey 
is a Partner in 
the San Francisco 
law firm Renne 
Sloan Holtzman 
Sakai LLP.  His 
practice includes 
government law 
and litigation, 
appellate advocacy, 
election law 

and tax allocation and assessment.  He has 
represented numerous California cities and 
other public agencies in complex litigation and 
appeals.  He is the General Counsel for the San 
Francisco Community College District.
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